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Foreword

Contracts that are comprehensive but at the same time easy to understand are important in today’s technical
and highly competitive building and construction environment. New Zealand’s building, construction,
engineering, and infrastructure industries rely on New Zealand standard conditions of contract to ensure that
their contracts are suited to New Zealand’s industrial and legislative scene.

NZS 3916:2025 is based on NZS 3916:2013 Conditions of contract for building and civil engineering - Design
and construct and NZS 3910:2023 Conditions of contract for building and civil engineering construction. NZS
3910 was first published in 1987.

NZS3916 is similar to NZS3910 but has been adapted to provide for the situation where the Contractor is
responsible for design as well as construction.

The updates in this edition include those introduced in NZS 3910:2023 and extend to almost every section.
Some parts have been moved, but the overall structure has been maintained so that the contract remains
familiar and easy to navigate.

Some of the more notable changes are:

(a) The introduction of a Target Cost Contract Price, and provisions for the Contract Price to have various
components including Lump Sum, Cost Reimbursable, and Target Price (see 2.1);

(b) The inclusion of a new clause dedicated to the protection of the environment (see 5.20);

(c) The addition of clear contract administration processes throughout, including new content on reviewing

instructions and decisions (see 6.4);

(d) The elimination of the Engineer to the Contract and its dual role, replacing it with two distinct new roles.
This significant change ensures clarity on the purpose of each role, emphasising when specific
activities demand fairness and impartiality;

(e) The transition to a fault-based indemnity and the introduction of a limitation on liability (see section 7);
and
(f) The introduction of the Final Account and Interim Final Account processes (see 9.11).

Before the review of the underlying NZS3910:2013, the industry had strongly advocated for a contract to
encourage collaboration and provide clear risk allocation. The committee chose not to include a specific
collaboration section; rather, the decision was to outline the procedures and integrated responsibilities for all
activities that will benefit from open communication, balance, and reciprocity. See 6.4, 6.10, 9.11, and 13.1,
and the replacement of the Engineer to the Contract with two distinct roles, which are good examples of this.

The refreshed guidelines remain a valuable tool for all involved parties. They have been updated to give a
clearer overview of key clauses, retain valuable examples and flowcharts, and eliminate any confusing or
redundant content.

Lastly, there have been multiple changes to ensure the language is straightforward, consistent, and gender
neutral, and that legislative references remain timeless.

Page 6



DZ 3916:2025

Contract Agreement

(020 111 1 37 Y 020 I I [ I T OSSR (Contract Title)
CONTRACT NUMBER .........oootiii ettt e e et e e e e a e e e e nbe e e e e bbee e e enseeeeeannees (Number)
FOR ..o (insert brief description of the Contract Works)
THIS AGREEMENT iS MAUE ON ....viiiiiiiiie ettt ettt e e et e e e e st e e e e nnte e e e entee e e enaeaeeennes 20 .....
BETWEEN ... (insert company number if applicable) (‘the Contractor’)
AND .o —————— (insert company number if applicable) (‘the Principal’)

IT IS AGREED as follows:
1. The Contractor shall carry out the obligations imposed on the Contractor by the Contract.

2. The Principal shall pay the Contractorthe sum of $...........cccooiiiiiii i
or such greater or lesser sum as shall become payable under the Contract together with goods and
services tax at the times and in the manner provided in the Contract.

3. Each party agrees to the terms and conditions as set out in the Contract.

4. The Contract comprises the following documents:
(Delete any if not applicable)
(a) This Contract Agreement;
(b) The notification of acceptance of tender or award of Contract;
(c) The following post-tender documents (ldentify any agreed post-tender documents to be included, for example
correspondence or minutes or pre-award meetings dealing with tender tags, and so on):

(d) Schedule 1: Special Conditions of Contract — Specific Conditions of Contract (Parts A and B);

(e) Schedule 2: Special Conditions of Contract — Other Conditions of Contract (or other Special Conditions);

(f) The General Conditions of Contract NZS 3916:2025 (including other Schedules);

(g) The Principal's Requirements (including Contract Agreement Annexure 1 — List of Principal's
Requirements) ;

(h) The Schedule of Prices;

(i) The Contractor’s tender;

() Notices to tenderers (Give details with dates);

(k) The Schedule to Conditions of Tendering;

(I) The Conditions of Tendering; and

(m) The following additional documents (Identify any additional documents to be included):

5. The documents comprising the Contract shall be taken as mutually explanatory but in the case of
ambiguity or conflict the priority of documents shall be as listed in clause 4 above, with each document
prevailing over a document lower in the list.

6. This Contract shall constitute the entire agreement between the parties. This Contract supersedes all prior
negotiations, representations, and warranties, except insofar as the same are expressly incorporated
herein.

7. The Contract may be executed in counterparts and by electronic signature, and provided that each party
has executed a counterpart, the counterparts together shall constitute a binding and enforceable
agreement between the parties. A party may transmit an electronic copy of the Contract by email (or other
electronic means) to the other party.

SIGNED BY ..ottt e a e aaa e Authorised Signatory of Contractor
................................................................................................................................................ Name of Signatory
SIGNED BY ..ottt et e e e e e e e e e e e st e e aaeeeaaaanes Authorised Signatory of Principal

................................................................................................................................................ Name of Signatory
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Contract Agreement Annexure 1 — List of Principal’s Requirements

[List the documents comprising the Principal’s Requirements here, including order of precedence
where appropriate.]
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New Zealand Standard

Conditions of contract for building
and civil engineering — Design and

construct

General conditions of contract
1 INTERPRETATION

1.1 Application

This section shall apply to the Contract except where inconsistent with the context.

1.2 Definitions

For the purposes of this standard the following definitions shall apply.

Adjudication

As defined in the Construction Contracts Act

Adviser Any Person(s) (including but not limited to a designer, quantity surveyor
or other consultant) engaged by the Principal under 6.3.6
Base Value The value determined in accordance with 9.3.6, 9.3.7, or 9.3.8, as the

case may be

Completion Records

As defined in 5.19.1

Comprehensive Programme

A programme that meets the requirements of 5.12.4

Conditions of Tendering

Any conditions of tendering included in any request for tender (or similar)
for this Contract

Consent All consents including resource consents, building consents (including
project information memoranda), licences, approvals, compliance
certificates, and any other such documents

Contract The documents referred to in the Contract Agreement as comprising the

Contract, or the documents which constitute the Contract under 2.6.1

Contract Administrator

The one natural person identified in the Specific Conditions, or such other
one natural person as may be subsequently appointed by the Principal
under 6.1 to act as Contract Administrator

Contract Agreement

The written agreement for the fulfilment of the Contract signed by the
Principal and the Contractor

Contract Price

The sum provided in the Contract as payable for the completion of the
Contract Works calculated in accordance with 2.2, 2.3 or 24 as
applicable, subject to such adjustments as are provided for in the
Contract

Contract Works The works including Temporary Works to be executed in accordance with
the Contract
Contractor The Person named in the Contract, and includes the executors,

administrators, and successors of the Contractor
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Contractor’s Bond

The bond or any replacement bond referred to in 3.1

Contractor’s Representative

The one natural person named in the Specific Conditions, or such
other one natural person who may be subsequently named in writing
by the Contractor by notice to the Principal, the Contract Administrator,
and the Independent Certifier

Cost

Cost or expense including overhead cost whether on or off the Site

Date of Acceptance of
Tender

The date on which the successful Contractor is notified in writing that its
tender or other offer is accepted or, in the absence of any such written
notification, the date of the Contract Agreement

Daywork

Work to which 9.4 applies

Decision

Any decision, valuation, certification or other determination made in writing
by the Independent Certifier in accordance with the Contract and shall
include the determination of claims submitted by either the Principal or
the Contractor. ‘Decide’ and ‘Decided’ shall have a corresponding
meaning

Defects Notification Period

As defined in 11.1

Design Documentation

The design documentation including Drawings and Specifications and
other documents prepared by the Contractor in accordance with 5.1.9
and including any resubmitted Design Documentation

Drawings

The drawings and other design deliverables including any model, model-
driven deliverables and other design information systems included in the
Contract together with any additions to, or modification of, them, as may
from time to time be supplied by the Contract Administrator to the
Contractor for the purpose of the Contract. Drawings also include those
drawings prepared by, or on behalf of the Contractor to fulfil any
requirement in the Contract for preparation and review before their issue
for construction

Due Date for Completion

As defined in 10.2.1

Final Account

The final account of the Contract Price referred to in 9.11

Final Completion Certificate

A certificate issued under 11.3 which may be in the form of Schedule 16

Final Decision

A Decision made by the Independent Certifier under 6.4.6 or as corrected
or modified under 6.4.7

General Conditions

The standard NZS3916:2025 ‘Conditions of contract for building and civil
engineering — Design and construct’ comprising all of sections 1 to 15,
Appendix A, Appendix B, and Schedules 3 to 17

Independent Certifier The one natural person identified in the Specific Conditions, or such other
one natural person as may be subsequently appointed by the Principal
under 6.1 to act as Independent Certifier

Instruction Any instruction issued to the Contractor by the Contract Administrator in

accordance with the Contract. "Instruct" and "Instructed" shall have a
corresponding meaning

Interim Final Account

The interim final account of the Contract Price referred to in 9.11
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Management Plans

The management plans to be prepared by the Contractor as set out in 5.9

Margin

The Contractor's off-site overheads and profit, comprising expenses or

losses not incurred on the Site which are required for the general overall

running of the Contractor’s business, and which are not required for the

carrying out of the Contract Works or for off-site manufacturing or

fabrication work by the Contractor, including:

(a) General administrative, financial, and overhead expenses incurred
in the Contractor’s head office or other established offices;

(b) Executive direction and supervision by principal officers of the
Contractor not assigned in the ordinary way to the Contract; and

(c) Profit, other than return on investment on Plant which would
normally be recovered in hire rates for Plant

Materials

Any raw or manufactured material, goods, or things (other than Plant)
required for use in the Contract Works

Month

A calendar month

Net Cost

The reasonable actual or assessed expense or direct cost to the
Contractor, plus return on investment in Plant, after deduction of trade
discounts and exclusive of the Contractor’s Preliminary & General and
Margin

New Intellectual Property

All intellectual property rights, including, but not limited to, copyright in all
concepts, design, Drawings, Specifications, plans, studies, reports, and
documentation prepared or created by the Contractor (or Persons on
behalf of the Contractor) in carrying out the Contract Works but not
including Pre-existing Intellectual Property

Nominal Deductible

The amount of any deductible or excess as described in 8.1.4(b)

Nominated Subcontractor

A Person other than the Contractor who is nominated by the Principal or
the Contract Administrator under 4.2

Payment Schedule

Any payment schedule provided under the Contract including any
payment schedule or final payment schedule issued under 12.2 or 12.5

Person A natural person, partnership, body of persons, firm, company, or
organisation whether corporate or not
Plant All appliances, temporary buildings, and equipment of whatsoever nature

required for carrying out the Contract Works but not intended to be
incorporated in the Contract Works

Practical Completion

As defined in 10.4.1

Practical Completion
Certificate

A certificate issued under 10.4, which may be in the form of Schedule 15

Pre-existing Intellectual
Property

All intellectual property rights owned by the Contractor or any third party
and provided or used by the Contractor in carrying out the Contract
Works

Preliminary & General (or
P&G)

The Contractor's on-site overheads comprising the expenses or losses
incurred by the Contractor for the general overall running of the Contract
Works (excluding those normally covered by Subcontractors or suppliers)
and which are not readily identified with one particular work item,
including:
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(@) Remuneration and expenses for management, administration,
routine field engineering and surveying, procurement and
supervisory staff, assigned in the ordinary way to the Contract
whether on a full-time or part-time basis, excluding working
forepersons and leading hands. These shall include all fringe
benefits and fringe benefit tax for the staff concerned and their
transportation, housing, off-site and on-site accommodation,
protective clothing, and surveying and office equipment;

(b) Premiums for insurances;

c) Contractor's Bond; and

(d) The normal provision, operation, and maintenance of the Site and
temporary facilities. Such facilities shall include any office and
shelter buildings, office equipment and communications, on-site
water supply, drainage, waste management, roads, fencing,
electrical supply, and ablution facilities required for the Contract
Works as originally specified

Prime Cost Sum

The sum referred to in 9.9

Principal

The Person named as such in the Specific Conditions and includes its
executors, administrators, successors and permitted assigns

Principal’s Bond

The bond referred to in 3.2

Principal’s Intellectual
Property

All intellectual property rights owned by the Principal and provided to the
Contractor for the purpose of carrying out the Contract Works

Principal's Representative

The one natural person named in the Specific Conditions, or such other
one natural person who may be subsequently named in writing by the
Principal by notice to the Contractor, the Contract Administrator, and the
Independent Certifier, who is authorised to represent the Principal but is
not authorised to issue Instructions or make Decisions

Principal’s Requirements

The Principal's requirements for the Contract Works included in the
Contract and identified as the Principal’s Requirements, including the
documents and any Drawings and Specifications listed in Contract
Agreement Annexure 1 — List of Principal’s Requirements.

Producer Statement

Any producer statements required by the Contract or by the relevant
authority for the design or construction of the Contract Works in the form
of Schedule 6 or as otherwise required by the relevant authority

Provisional Item

As defined in 9.8

Provisional Sum

As defined in 9.7

Resource Management Law

Resource Management Act 1991

Schedule of Prices

Any schedule included in the Contract which shows prices payable for
sections or items of the Contract Works and may also include quantities,
rates, Provisional Sums, Provisional Iltems, Prime Cost Sums, and
contingency sums. A Schedule of Prices may be any trade summary or
similar document included in the Contract in lieu of a full schedule of
quantities

Schedule to Conditions of
Tendering

Any schedule to the Conditions of Tendering included in any request for
tender (or similar) for this Contract

Separable Portion

Any part of the Contract Works specified in the Specific Conditions or
agreed between the parties as being a Separable Portion required to be
completed separately from the remaining Contract Works
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Separate Contractors

The separate contractors referred to in 5.5.1

Site

The land and other places on or over or under which the Contract Works
are to be carried out together with any other places made available to the
Contractor by the Principal conditionally or unconditionally for the
purposes of the Contract

Special Conditions

Schedule 1 and Schedule 2, and such other documents as are included
in the Contract in a section which is described as Special Conditions and
which add to, delete from or modify the General Conditions

Specific Conditions

Schedule 1 (Part A) — Special Conditions of Contract — Specific
Conditions of Contract

and

Schedule 1 (Part B — Insurances) — Special Conditions of Contract —
Specific Conditions of Contract

Specifications

Documents included in the Contract containing descriptions of Materials
and workmanship and other requirements for carrying out the Contract
Works, together with any additions to, or modifications of, them, supplied
by the Contract Administrator to the Contractor for the purpose of the
Contract. Specifications also include documents containing descriptions
of Materials and workmanship and other details of the Contract Works
which have been prepared by, or on behalf of, the Contractor and which
have fulfilled any requirement in the Contract for preparation and review
before their issue for construction

Subcontractor

Any Person who contracts with the Contractor to design, carry out, or
supply any part of the Contract Works on behalf of the Contractor and
includes a Nominated Subcontractor

Target Price

The sum stated in the Specific Conditions which shall be deemed
inclusive of Preliminary & General and Margin subject to such
adjustments as are provided for in the Contract

Temporary Works

Works of any kind, not being part of the Contract Works to be taken over
by the Principal, but which are required for the execution of the Contract
Works

Tender Documents

The documents which are issued to prospective tenderers

Variation A variation to the Contract Works pursuant to 9.1 and any other matter
stated to be a Variation or to be treated as a Variation by the Contract
Working Day A calendar day other than any Saturday, Sunday, public holiday, or any

day falling within the period from 24 December to 5 January both
inclusive, irrespective of the days on which work is carried out

Working Day Rate

Any rate per Working Day nominated in the Specific Conditions or
Schedule of Prices to apply under 9.3.12

1.3 General
1.3.1

Where the context so requires, words importing the singular shall include the plural and vice versa.
1.3.2

Cross-references to other clauses or clause subdivisions within these General Conditions usually quote
the number only.
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1.3.3
The headings to clauses are for convenience only and shall not affect their interpretation.
134

A reference to any statute or secondary legislation includes all subsequent statutes or secondary
legislation in amendment of, or substitution for, the same.

1.3.5

Where the context so requires, ‘constructed’ includes ‘carried out’ and ‘construction’ includes ‘carrying
out’.

1.3.6
Words and phrases that are defined in 1.2 have capital initial letters.
1.3.7

Guidelines have been provided for a number of clauses. These guidelines are not part of the Contract
between the parties. Their purpose is to help users understand the principles behind the substantive
clauses and to highlight some clauses that impose particular obligations on a party under the Contract.

1.4 Law, currency, and language
141

The Contract shall be governed by New Zealand law.
1.4.2

All prices and payments made under the Contract shall be in New Zealand currency and payable in
New Zealand. All prices and rates are stated exclusive of goods and services tax (GST), which is to be
added and paid where appropriate.

143

All communications between the Principal, the Contractor, the Contract Administrator and the
Independent Certifier shall be in the English language.

1.5 Computation of time

Where any period of time from a given day, act, or event is prescribed or allowed for any purpose, the
period shall, unless a contrary intention appears, be determined as exclusive of that day or the day of
that act or event.
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2 THE CONTRACT

21 Type of Contract Price
211

The Contract Price shall be lump sum, cost reimbursement, or target price (or a combination of any of
those) as stated in the Specific Conditions and shall be governed by 2.2, 2.3 or 2.4 as applicable.

2.1.2

The Contractor shall carry out the work described in the Contract and fulfil its obligations under the
Contract, and the Principal shall pay the Contract Price to the Contractor as provided in 2.2, 2.3 or 2.4
as applicable.

2.2 Lump sum Contract Price
221

A lump sum Contract Price (or lump sum part of the Contract Price) shall be the sum stated in the
Contract subject to such adjustments as are provided for in the Contract. The following provisions of
2.2 shall apply to the Contract Price and Schedule of Prices (or lump sum parts of the Contract Price
and Schedule of Prices).

2.2.2

Subject to 2.2.4, any Schedule of Prices (or lump sum parts of the Schedule of Prices) included in the
Contract shall be used as a basis for computing Payment Schedules and for valuing Variations and for
no other purpose. The Principal does not warrant that any quantities included in any Schedule of Prices
are complete or accurate.

223

If the total of the prices in the Schedule of Prices differs from the Contract Price, then the scheduled
prices shall be adjusted by agreement between the Contractor and the Contract Administrator to agree
with the Contract Price as at the Date of Acceptance of Tender, or failing agreement Decided by the
Independent Certifier. The amended prices shall then become the Schedule of Prices referred to
in2.2.2.

224

Where any item is stated in the Schedule of Prices as ‘measurable’, the value of that item shall be
calculated according to the measured quantity, as agreed between the Contractor and Contract
Administrator, or failing agreement Decided by the Independent Certifier, of each item of work carried
out at the rates set out in the Schedule of Prices, subject to such adjustments as are provided for in the
Contract. 2.2.5to 2.2.7 shall apply to the measurable items in the Schedule of Prices.

2.25

The Contractor shall be deemed to have checked the accuracy of the descriptions of any measureable
items and to have allowed in its price to cover the whole range of work included within those items.

2.2.6

The Contract Administrator shall give notice to the Contractor of the intention to measure any
measurable items. The Contractor shall be entitled to attend in person or be represented by an agent
and to assist in such measurement. If the Contractor does not attend or omits to send an agent, then
the measurement made by or on behalf of the Contract Administrator, unless shown to be incorrect,
shall be accepted as the correct measurement.

2.2.7

The quantities of any measureable items may be taken as a reasonable assessment of the quantities
involved in the Contract Works. If any discrepancy is identified in the Schedule of Prices in respect of
any measureable items, the Contract Administrator or the Contractor shall so notify the other. The
Contract Administrator shall issue an Instruction to resolve the discrepancy. For the purposes of this
2.2.7, discrepancy shall mean:

(a) Any inconsistency between the Principal’s Requirements on the one hand and the Schedule of
Prices on the other, either as to measurement or description;

(b) Any omission or inaccuracy in the compilation, preparation or copying of the quantities included in
the Contract; or

(c) Where the actual quantity of any single item differs from that given in the Schedule of Prices to
such an extent as to make the scheduled price for that or any other item unreasonable.
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If a significant discrepancy has occurred, for which the Contractor is not responsible, it shall be treated
as a Variation.

2.3 Cost reimbursement Contract Price
2.31

A cost reimbursement Contract Price (or cost reimbursement part of the Contract Price) shall be
calculated as follows:

(a) The Net Cost of the quantities of labour, Materials, Plant, and Subcontractors used in the execution
of the Contract Works, recorded in accordance with 9.4.3, excluding any costs referred to under
2.3.2;

(b) Subject to (c), an allowance (if any) for Preliminary & General and Margin at the relevant
percentages stated in the Specific Conditions; and

(c) Where and to the extent the Contract contains rates in respect of any item, those rates shall be
used in lieu of the Net Cost. An allowance for Preliminary & General and Margin shall only be made
to the extent that the relevant rate does not include allowance for such amounts.

The following provisions of 2.3 shall apply to the Contract Price (or cost reimbursement parts of the
Contract Price).

23.2
The Contractor shall not be entitled to be reimbursed any cost which:

(a) Is not justified by the Contractor's records or was not reasonably and actually incurred in the
carrying out of the Contract Works;

(b) Was incurred, or to the extent incurred, due to a default by the Contractor, including remedying
defects caused by Materials or workmanship not complying with the requirements of the Contract,
or the Contractor not otherwise complying with the requirements of the Contract; or

(c) Was incurred by the Contractor in preparing a claim against the Principal under section 13 or in
any associated dispute resolution proceedings (but without prejudice to the Contractor’s entitlement
to the recovery of any costs pursuant to those dispute resolution proceedings).

233

The Contractor shall maintain and allow the Contract Administrator and the Independent Certifier to
inspect the records required under 2.3.1(a).

234

Where required by the Specific Conditions, the Contractor shall submit an indicative estimate of the
Contract Price to the Contract Administrator before commencement of the Contract Works.

2.3.5

Each payment claim for payment for cost reimbursement work shall, in addition to the requirements of
12.1.3, include:

(a) Full details of amounts claimed under 2.3.1; and

(b) Where an indicative estimate is required under 2.3.4, a reconciliation of the claim against estimates
submitted by the Contractor in relation to the work concerned, with an explanation for any
differences, and an updated estimate of the final Contract Price.

24 Target Contract Price
241

Where a Target Price is stated in the Specific Conditions, 2.3 shall apply and the Contract Price (or
Target Price part of the Contract Price) shall be calculated in accordance with 2.3 then adjusted as
follows:

(a) Where and to the extent the Contract Price calculated in accordance with 2.3 (before adjustment
under this 2.4.1(a)) is less than the Target Price, that saving shall be shared between the Contractor
and the Principal in accordance with the percentages stated in the Specific Conditions. The final
adjusted Contract Price shall be the Contract Price calculated in accordance with 2.3 (before
adjustment under this 2.4.1(a)) plus the Contractor’s share of the saving; and

(b) Where and to the extent the Contract Price calculated in accordance with 2.3 (before adjustment
under this 2.4.1(b)) exceeds the Target Price, that overrun shall be shared between the Contractor
and the Principal in accordance with the percentages and up to the cap stated in the Specific
Conditions. The final adjusted Contract Price shall be the Contract Price calculated in accordance
with 2.3 (before adjustment under this 2.4.1(b)) less the Contractor’s share of the overrun.
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2.4.2

Except as stated in the Specific Conditions, the Target Price shall be subject to the same adjustments
as are provided for in the Contract as applicable to the Contract Price. Any clause excluded in the
Specific Conditions shall only be excluded from providing any entitlement to adjustment to the Target
Price and shall still apply to any entitlement to adjustment to the Due Date for Completion.

243

Where the Contract Price, or any part of it, is a Target Price and an indicative estimate is required under
2.3.4, the updates required under 2.3.5(b) shall include a forecast share of savings or overrun and final
Contract Price adjusted in accordance with 2.4.1(a) or (b).

244

The Independent Certifier may provisionally certify any forecast share of savings or overrun in any
progress Payment Schedule. The final Contract Price adjusted in accordance with 2.4.1(a) or (b) shall
be certified in the final Payment Schedule.

2.5 Local authority contracts, contracts in public places, and road contracts
251
Where the Contract is stated in the Specific Conditions to be a local authority contract, the Principal:

(a) Has certain regulatory functions in its capacity as a local authority outside the Contract; and
(b) Shall be deemed not to be acting in the capacity of Principal under this Contract when exercising
these functions in good faith.

2.5.2

Where the Contract is stated in the Specific Conditions to be a contract in a public place, B1 and B2 of
Appendix B shall apply.

253
Where the Contract is stated in the Specific Conditions to be a road contract, Appendix B shall apply.
2.6 Evidence of Contract

2.6.1

Unless and until the Contract Agreement is executed by the parties, the tender or other offer and its
acceptance between the Contractor and Principal shall, together with the other documents intended to
form part of the Contract, constitute the Contract between them.

2.6.2

Unless the Specific Conditions require otherwise, the Contract Agreement shall be executed by the
Principal and the Contractor as follows:

(a) Within 10 Working Days from the Date of Acceptance of Tender, the Principal shall have the
Contract Agreement prepared (in quadruplicate if in hard copy), attaching to each copy correct
copies of all the documents forming the Contract, and shall have all copies delivered to the
Contractor;

(b) Ifthe Contractor considers that the documents delivered to it do not correctly describe the Contract
for which its tender was accepted, it shall within 10 Working Days after delivery advise the Principal
in writing of the matters in which the documents are considered to be defective. The documents
shall then be amended as may be found necessary;

(c) Within 10 Working Days of receipt of the documents or amended documents, the Contractor shall
execute the Contract Agreement (in quadruplicate if in hard copy) and shall deliver the executed
Contract Agreement to the Principal (all four copies if in hard copy);

(d) Within 10 Working Days of receipt of the documents from the Contractor, the Principal shall execute
the Contract Agreement (in quadruplicate if in hard copy); and

(e) One fully executed copy of these documents shall be provided to each of the Contractor, Contract
Administrator, and Independent Certifier and one copy shall be retained by the Principal.

2.6.3

Failure by either party to execute the Contract Agreement within the time provided shall be a default
under section 14.

2.6.4

Where required in the Specific Conditions, a copy of the Contract shall be provided in the electronic
format stated in the Specific Conditions. Where required in the Specific Conditions, hard copies of the
Contract shall be provided in accordance with the requirements stated in the Specific Conditions.
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2.7 Documents prepared or provided by the Contract Administrator or Principal
271

The Contract Administrator shall on request by the Contractor supply without charge any other Drawings
and Specifications that have been prepared by or on behalf of the Principal for the carrying out of the
Contract Works. All such documents shall remain the property of the Principal and shall not be copied
or used by the Contractor for any purpose other than the Contract. Such documents shall be provided
in the electronic format stated in the Specific Conditions, together with any hard copies as required in
the Specific Conditions.

2.7.2

The Contractor shall maintain on Site at least one copy of the Drawings and Specifications and the
Schedule of Prices, marked to show where superseded or modified, together with at least one copy of
all amended Drawings, supplementary Drawings, information, or Instructions as may be issued by the
Contract Administrator from time to time during the Contract.

2.7.3

Where the Contract or any of the other Drawings or Specifications prepared by, or on behalf of, the
Principal are considered to be ambiguous or unclear, the Contractor may request and the Contract
Administrator shall issue explanations or supplementary Instructions. The Contract Administrator shall
supply the explanations or supplementary Instructions to the Contractor within a reasonable time after
the receipt of notice from the Contractor.

274

The Contract Administrator may clarify or further define the Contract Works by issuing to the Contractor
Instructions, documents, Drawings, and Specifications in addition to those included in the Contract. The
Contractor shall be bound by such additional Instructions, documents, Drawings, and Specifications.

2.7.5

If the Contractor reasonably requires further Instructions, documents, Drawings, and Specifications
from the Contract Administrator at any time, the Contractor shall give notice in writing of this requirement
to the Contract Administrator. The Contract Administrator shall supply the further Instructions,
documents, Drawings, and Specifications to the Contractor within a reasonable time after the receipt of
notice from the Contractor.

2.7.6

If the Contractor suffers delay in completion of the Contract Works or incurs additional Cost by reason
of the late issue of any Instructions, documents, Drawings, or Specifications, that late issue shall be
treated as a Variation.

2.7.7

If the Contractor suffers delay in completion of the Contract Works or incurs additional Cost by reason
of the issuing to the Contractor of Instructions, documents, Drawings, or Specifications under 2.7.3,
2.7.4, or 2.7.5, and that delay or additional Cost could not reasonably have been foreseen by the
Contractor when tendering, such issuing shall be treated as a Variation.

2.8 Documents prepared or provided by the Contractor
281

The Contractor shall issue Design Documentation as provided under 5.1. Before issue for construction,
the Design Documentation shall have fulfilled any requirement in the Contract for the preparation and
review of such documents. The Contractor shall be bound by such additional Design Documentation.

2.8.2

The Contractor shall supply without charge copies of Drawings, Specifications, and other Design
Documentation which have been prepared by, or on behalf of, the Contractor for the carrying out of the
Contract Works. All such documents shall remain the property of the Contractor and shall not be copied
or used for any purpose other than the Contract. Such documents shall be provided to the Contract
Administrator and Independent Certifier in the electronic format stated in the Specific Conditions,
together with any hard copies as required in the Specific Conditions.

2.8.3

The Contractor shall maintain on Site at least one copy of Drawings, Specifications, and other Design
Documentation as may be issued by the Contractor, marked to show where superseded or modified.
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2.8.4

Where the Contract Administrator considers that the Drawings, Specifications, and other Design
Documentation issued by the Contractor are ambiguous or unclear, or do not comply with the Contract,
the Contract Administrator may Instruct the Contractor to issue explanations or supplementary
Drawings, Specifications, or Design Documentation. Ambiguities and discrepancies in Drawings,
Specifications, and other Design Documentation prepared by, or on behalf of, the Contractor shall be
resolved by the Contractor and shall not be treated as a Variation. Any resolution of an ambiguity or
discrepancy by the Contractor shall not alter any requirements of the Contract, or of a Variation
Instructed by the Contract Administrator, except with the agreement of the Contract Administrator.

29 Assignment
291

Neither party shall assign the whole or any part of the Contract without the prior written approval of the
other party. Such approval shall not be unreasonably withheld or delayed.

2.9.2

The assignment or transfer of shares in or the restructuring of the Contractor so that the effective control
of the Contractor passes to Persons other than those holding it as at the Date of Acceptance of Tender
will be an assignment of this Contract for the purpose of this clause.

293

Unless specifically stated to the contrary in any approval to an assignment, no assignment shall release
or discharge the assignor from any liability or obligation under this Contract.

2.10 No waiver

Neither party shall be considered to have waived or released any of its rights under the Contract except
by agreement in writing between the parties.
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3 BONDS

3.1 Contractor’s Bond
3.11

This 3.1 shall apply where a Contractor’s Bond is required by the Specific Conditions.
3.1.2

The Contractor shall within 2 Months of the Date of Acceptance of Tender provide the Principal with
security in the form of a Contractor’'s Bond, to ensure performance of the Contractor’s obligations under
the Contract.

3.1.3

The Contractor’s Bond shall be for the amount stated in the Specific Conditions, in the form set out in
Schedule 3 and executed by the surety named in the tender or approved by the Principal.

314

The form of the Contractor’s Bond shall not include an expiry date unless agreed by the Principal. Where
any Contractor’s Bond contains an expiry date, the Contractor shall provide a replacement bond no less
than 1 Month before that date, unless the notice required by 3.1.8 has by then been issued by the
Principal.

3.1.5

No payment otherwise due under the Contract shall become payable until the Contractor has delivered
the executed Contractor’'s Bond to the Principal.

3.1.6

If the Contractor’s Bond is not executed and delivered to the Principal within the required time, then the
Principal shall be entitled to treat such failure as a default by the Contractor under 14.2.

3.1.7
The Contractor’'s Bond may not be called up if:

(a) The Contractor has carried out and fulfilled all the obligations of the Contractor under the Contract
up to Practical Completion;

(b) The Contractor has paid to the Principal any damages sustained by the Principal for all defaults by
the Contractor up to Practical Completion or the termination of the Contract; or

(c) A Practical Completion Certificate has been issued for the whole of the Contract Works in
accordance with 10.4.

3.1.8

Within 5 Working Days after the Principal’s receipt of the Practical Completion Certificate for the whole
of the Contract Works, the Principal shall deliver to the Contractor and to the Contractor’s surety a
notice in writing stating that the surety is released from the Contractor’'s Bond and shall return the
original Contractor’'s Bond to the Contractor.

3.1.9

The Cost of obtaining any Contractor’'s Bond shall be borne by the Contractor.

3.2 Principal’s Bond
3.21

This 3.2 shall apply where a Principal’s Bond is required by the Specific Conditions.
3.2.2

The Principal shall on the Date of Acceptance of Tender provide the Contractor with security in the form
of a Principal’s Bond to secure compliance by the Principal with its obligations under the Contract.

3.23

The Principal’'s Bond shall be for the amount stated in the Specific Conditions, in the form set out in
Schedule 4 and executed by the surety named in the Specific Conditions or approved by the Contractor.

3.24

If the Principal’s Bond is not executed and delivered to the Contractor within the required time, the
Contract Administrator shall, on request by the Contractor in writing, suspend the Contract Works under
6.8. In the event that the Principal’s Bond is not executed and delivered to the Contractor within 20
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Working Days after suspension of the Contract Works, the Contractor shall be entitled to treat such
failure as a default by the Principal under 14.3.

3.25

The Principal’'s Bond may not be called up if the Principal has paid to the Contractor the Contract Price
and any other monies payable to the Contractor under the Contract.

3.2.6

Within 5 Working Days after receipt of payment in accordance with the final Payment Schedule or after
payment in accordance with the arbitrator's award in the case of a dispute on the final Payment
Schedule, the Contractor shall deliver to the Principal and to the Principal’s surety a notice in writing
either stating that the surety is released from the Principal’s Bond or giving particulars of the respects
in which the Contractor contends that the Principal has failed to perform the Principal’s obligations under
the Contract or has otherwise failed to satisfy the conditions of the Principal’s Bond.

3.2.7
The Cost of obtaining any Principal’s Bond shall be borne by the Principal.
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4 SUBCONTRACTS

4.1 General
411

The Contractor shall not enter into a single subcontract for the whole or substantially the whole of the
Contract Works without the written approval of the Principal.

41.2

The Contractor may subcontract parts of the Contract Works to Subcontractors named in the
Contractor’s tender. The Contractor shall not otherwise subcontract any part of the Contract Works
without the prior written approval of the Contract Administrator, whose approval shall not be
unreasonably withheld.

413

The subcontracting of any of the Contract Works shall not relieve the Contractor from any liability or
obligation under the Contract.

4.2 Nominated Subcontractors
421

The Principal or the Contract Administrator may nominate a Subcontractor to carry out work included
within the Contract or to supply Materials or services required under the Contract. Except where the
work or supply is covered by a Provisional Sum, a Provisional Item, or a Prime Cost Sum, which is
included in the Contract Price, the nomination shall be as set out in the Specific Conditions. The
Contractor shall employ the Nominated Subcontractor to carry out the nominated work or supply.

4.2.2

The Contractor shall not be required to employ a Nominated Subcontractor which is not named in the
Tender Documents if the Contractor has made reasonable objection to the Contract Administrator within
10 Working Days of nomination against acceptance of the Nominated Subcontractor as a
Subcontractor. In such an event, the Contract Administrator shall make a fresh nomination unless it is
agreed between the Contract Administrator and the Contractor that the work shall be carried out by the
Contractor or by some other Person under a separate contract with the Principal.

423

The Contractor shall not be required to employ a Nominated Subcontractor that declines to enter into
an appropriate subcontract with the Contractor. An appropriate subcontract shall be one which imposes
on the Nominated Subcontractor the obligations imposed on the Contractor towards the Principal in
respect of the subcontract works, and which includes reasonable provisions for:

(a) Indemnifying the Contractor for the liabilities in respect of subcontracted works for which the
Contractor has contracted to indemnify the Principal,

(b) Indemnifying the Contractor for claims in respect of negligence or default by the Nominated
Subcontractor, its servants, and its agents;

(c) Sequence of operations and completion times;

(d) Indemnifying the Contractor for liquidated or other damages or loss arising out of delays in the
completion of the Contract Works attributable directly or indirectly to the Nominated Subcontractor;
and

(e) The submission of all disputes to arbitration.

424
The Contractor shall notify the Contract Administrator in writing if a Nominated Subcontractor:

(a) Fails without reasonable grounds to enter into a subcontract with the Contractor within 10 Working
Days of a written request to do so;

(b) Repudiates its subcontract or makes default such that the Contractor is entitled to treat the
subcontract as at an end; or

(c) Refuses to complete the work by reason of breach on the part of the Contractor.

4.2.5

Where notice is given to the Contract Administrator under 4.2.4 and the matter is not resolved within a
reasonable time, the Principal or the Contract Administrator shall make a fresh nomination.
Alternatively, the Contract Administrator and the Contractor may agree to the work being carried out by
the Contractor or by another Subcontractor or by some other Person under a separate contract with the
Principal.
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4.2.6

Where (a) or (b) of 4.2.4 applies and the Contractor consequently suffers delay in the completion of the
Contract Works, or incurs additional Cost, the event giving rise to such delay or Cost shall be treated
as a Variation. The Contractor shall, on the written request of the Principal, pursue a claim against the
defaulting Subcontractor at the expense and for the benefit of the Principal.

427

Where, by reason of breach on the part of the Contractor, a Nominated Subcontractor is entitled to treat
the subcontract as at an end and elects to do so, any consequent Cost, loss, and delay incurred by the
Contractor shall be borne by it and it shall indemnify the Principal against any consequent Cost, loss,
and delay incurred by the Principal.

4.3 Design Subcontractors
4.31

Where provided in the Specific Conditions, the Principal shall transfer its rights and obligations under
the agreements listed in the Specific Conditions it has for design services to the Contractor and the
Contractor shall accept such transfers. The transfers shall be recorded in deeds of novation in the form
set out in Schedule 17. The Principal shall provide the deeds of novation to the Contractor for execution
within 10 Working Days of the Date of Acceptance of Tender. No payment otherwise due under the
Contract shall become payable until the Contractor has executed and delivered the required deeds of
novation to the Principal.

4.3.2

The Contractor shall ensure that any Subcontractors or other Persons engaged by the Contractor or
any Subcontractor to undertake the design of all or part of the Contract Works are suitably experienced
and hold professional qualifications appropriate to the design to be undertaken by them.
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5 GENERAL OBLIGATIONS

5.1 General responsibilities
5.1.1

In carrying out the Contract Works, the Contractor shall design, construct, and complete, handover to
the Principal, and remedy defects in the Contract Works and provide all services, labour, Materials,
Plant, Temporary Works, transport, and everything whether of a temporary or permanent nature
required so far as the necessity for the same is specified in, or is to be inferred from the Contract.

The Contractor shall carry out the Contract Works with due care and diligence, in a proper and
workmanlike manner with sound workmanship and Materials, safely, and in accordance with good
industry practice.

5.1.2

The Contractor shall comply with all Instructions issued by the Contract Administrator in relation to the
Contract.

5.1.3

The Contract Works shall include all design work necessary to carry out and complete the Contract
Works, including all necessary investigation, design calculation, drawing, specification of Materials and
workmanship, testing, and monitoring of the design on or off the Site, unless otherwise provided in the
Contract.

5.1.4

The Contractor shall undertake the design of the Temporary Works except to the extent that the Specific
Conditions provide that such design is to be undertaken by, or on behalf of, the Principal.

5.1.5

The Contractor shall be responsible for carrying out all design work with reasonable skill, care, and
diligence. No comment, review, or approval by the Independent Certifier, Contract Administrator or
Principal shall relieve the Contractor of any responsibility for the Contract Works.

5.1.6

The Contractor shall be responsible for the adequacy, stability, and safety of all its design work, Site
operations, and methods of construction.

5.1.7

The Principal warrants that it has made available to the Contractor before the submission of the
Contractor’s tender all information of which it is aware, which has been obtained by or on behalf of the
Principal for the purposes of the Contract, on the nature of the physical conditions relevant to the
Contract Works. The Principal makes no warranty as to the sufficiency or accuracy of such information.
The Contractor shall be responsible for the interpretation of all such information for the purposes of the
Contract Works.

5.1.8

The Contractor warrants that it has examined any design included in the Principal’s Requirements and
that such design is suitable, appropriate, and adequate for the Contractor to complete the design of the
Contract Works to meet the requirements of the Contract. Except as provided under 2.7.3 the Principal
shall have no liability to the Contractor for any ambiguity, error or inaccuracy in any design included in
the Principal’s Requirements or in any Drawings or Specifications which have been prepared by, or on
behalf of, the Principal, and no such ambiguity, error or inaccuracy shall relieve the Contractor of any
obligation or liability under the Contract.

51.9
The Design Documentation prepared by the Contractor shall:

(a) Include such design calculations, Drawings, Specifications, and other information as are
necessary to show the arrangement and details of the Contract Works, the grade and quality of
Materials and workmanship to be used, and any specific construction methods required by the
design;

(b) Include all samples, models, calculations, computer analysis (including modelling input, output data
files, and print-outs), and such similar items the Contractor develops or uses for the purposes of
the design and construction of the Contract Works;

(c) Be complete and sufficiently detailed for the Contract Administrator to verify compliance with the
Principal’'s Requirements;
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(d) Be suitable for obtaining all required Consents in accordance with 5.13 including any Producer
Statements required for this purpose; and
(e) Meet all other requirements of the Principal's Requirements and the Contract.

5.1.10

The Contractor shall submit the Design Documentation for the Contract Works to the Contract
Administrator at the stages of design development stated in the Specific Conditions. The programme
that the Contractor is required to prepare under 5.12 shall provide for the Design Documentation to be
submitted to the Contract Administrator at such stages, and at a rate and time which will allow the
Contract Administrator a reasonable opportunity for review under 5.1.11.

5.1.11
The Contract Administrator may:

(a) Review any Design Documentation, or any resubmitted Design Documentation, prepared and
submitted by the Contractor; and

(b) Within 10 Working Days (or other time period stated in the Specific Conditions) of the submission
by the Contractor of such Design Documentation or resubmitted Design Documentation, if and to
the extent that in the Contract Administrator's reasonable opinion the Design Documentation does
not comply with the Principal's Requirements or the Contract, the Contract Administrator may
Instruct the Contractor that the Design Documentation is rejected. Any such Instruction shall
include the Contract Administrator’s reasons.

5.1.12

If any Design Documentation is rejected, within 10 Working Days of the date of the Instruction under
5.1.11(b) (or other reasonable time approved by the Contract Administrator):

(a) the Contractor shall submit amended Design Documentation to the Contract Administrator; or

(b) the Principal or the Contractor shall refer the Instruction for review under 6.4.1. If the Principal and
the Contractor agree to refer the matter to an agreed expert under 6.4.8, unless the Principal and
the Contractor agree the identity of the expert, they shall be appointed by the president of
Engineering New Zealand Te Ao Rangahau.

5.1.13

The Contractor shall not commence construction of any part of the Contract Works unless the Contract
Administrator has had 10 Working Days (or other time period stated in the Specific Conditions) to review
the Design Documentation relevant to that part of the Contract Works and the Contract Administrator
has not rejected by Instruction under 5.1.11(b).

5.1.14

The Contract Administrator has no obligation to review any Design Documentation submitted by the
Contractor, and has no obligation, and does not assume or owe any duty of care to the Contractor, to
identify or point out any errors in or omissions from the Design Documentation or any failure to comply
with the Principal’s Requirements or the Contract.

5.1.15

Subject to 5.1.16, the Contractor shall carry out and complete the Contract Works in accordance with
the Design Documentation submitted by the Contractor for review and for which the Contract
Administrator has not rejected by Instruction under 5.1.11(b).

5.1.16

The Contractor shall notify the Contract Administrator in writing of any modifications to the Design
Documentation which the Contractor requires and shall not commence construction of such
modifications until the modified Design Documentation has been submitted by the Contractor for review
and the Contract Administrator has not responded with an Instruction rejecting the modifications under
5.1.11(b).

5.1.17

The Contractor shall ensure that at the time of issue of the Final Completion Certificate the Contract
Works and each Separable Portion meet the requirements of the Contract.
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5.2 Contractor’s Representative
5.21
The Contractor shall:

(a) Provide all necessary supervision during the Contract and ensure that at all working times there is
a suitably experienced supervisor on the Site; and

(b) Have at all times a Contractor's Representative, notified in writing to the Contract Administrator and
Independent Certifier, who is authorised to represent the Contractor and to receive any Instructions
from the Contract Administrator or Decisions by the Independent Certifier on behalf of the
Contractor.

5.2.2

The Contract Administrator may at any time by notice in writing to the Contractor object on reasonable
grounds to the continuance of any person as the Contractor's Representative. The notice shall state
the grounds upon which the objection is based. The Contractor shall appoint another competent natural
person in place of the person about whom the objection has been made.

5.3 Control of employees

The Contract Administrator may object to and Instruct the Contractor to remove from the Contract Works
any employee of the Contractor or of a Subcontractor who by reason of serious misconduct,
incompetence, or negligence in the proper performance of their duties is a danger to the safety or
welfare of Persons or property. An employee required to be removed shall not again be employed upon
the Contract Works without the permission of the Contract Administrator.

54 Possession of the Site
5.4.1

The Principal shall give the Contractor possession of the Site for the Contract Works and for any
Separable Portion on the dates provided in the Specific Conditions and if no such dates are provided
10 Working Days after the Date of Acceptance of Tender, subject to prior compliance with the
preconditions set out in 5.4.1 of the Specific Conditions.

5.4.2

If the Principal does not give possession of the Site or any portion of the Site, in accordance with the
Specific Conditions, for any reason other than default of the Contractor in carrying out its obligations
under the Contract, the Contract Administrator shall suspend the commencement of the Contract Works
on the Site or on that portion of the Site by notice in writing under 6.8.

543

The Principal shall obtain authority for the Contractor to have the reasonable right of entry upon and do
any act upon any adjoining property as may be necessary for the carrying out of the Contract Works.
Such access may be limited by the Specific Conditions. Any Costs involved in obtaining such right shall
be borne by the Principal. The Contractor shall procure for itself, at its own Cost, the use of or
appropriate rights in respect of any other property which it may choose to use for carrying out the
Contract Works.

5.4.4

The Contractor shall respect the rights of the adjoining property owners and occupiers and shall advise
such Persons when access to property is required for the purposes of carrying out the Contract Works
or where property access may be restricted during the course of the Contract Works and shall ensure
any inconvenience to occupiers is kept to a minimum as far as is reasonably practicable.

5.4.5

The Contract Works shall be carried out so as not to interfere unreasonably with the convenience of the
public, or with the condition of or access to, or use of, public or private property, highways, roads,
bridges, footpaths, or public places.

5.4.6

The Contractor shall make good as soon as practicable damage to any adjoining property arising out
of the carrying out of the Contract Works. Such making good shall be carried out at the expense of the
Contractor unless the damage arises from any of the matters referred to in 7.1.2, in which event the
making good (to the extent its necessity arises from any of the matters referred to in 7.1.2) shall be
treated as a Variation.

Page 27



DZ 3916:2025

5.5 Separate Contractors
5.5.1

Where provided in the Specific Conditions, the Principal may arrange for work on the Site not included
in the Contract to be carried out by Persons other than the Contractor including the Principal’s
employees and concurrently with the carrying out of the Contract Works. The Contractor shall cooperate
with the Separate Contractors and afford reasonable opportunities for the execution of their work. The
Principal shall ensure that in carrying out any such work, any Separate Contractor shall in all respects
comply with all reasonable requests from the Contractor.

5.5.2

The Contractor shall afford all reasonable facilities for Separate Contractors in accordance with the
Instructions of the Contract Administrator, provided that the requirement of such facilities has been
described in the Specific Conditions. If the Contractor suffers delay in the completion of the Contract
Works or incurs additional Cost arising from the activity of Separate Contractors which is not otherwise
provided for in the Contract, the effect of that activity shall be treated as a Variation.

5.6 Care of the Contract Works and Site
5.6.1

The Contractor shall be responsible for keeping the Site and the Contract Works in an orderly state and
for the care of the Contract Works or any Separable Portion and all Plant from the time it obtains
possession of the Site until the relevant time of Practical Completion. If the Principal takes occupancy
under 10.7.2 of any portion of the Contract Works, the Contractor’s responsibility for care of that portion
shall cease on the date and at the time of such occupancy.

5.6.2

The Contractor shall be responsible for loss or damage to the Site arising out of the execution of the
Contractor’s obligations under the Contract.

5.6.3

The Contractor shall be responsible for the care of all Materials which are in its care or possession on
or off-Site awaiting incorporation in the Contract Works.

5.6.4

The Contractor shall be responsible for loss or damage to the Contract Works occurring after Practical
Completion arising out of the execution of the Contractor’s outstanding obligations under the Contract.

5.6.5

Except where loss or damage has the effect of terminating the Contract by frustration, if any loss or
damage occurs to the Contract Works or Materials or the Site while the Contractor is responsible under
5.6.1,5.6.2, 5.6.3, or 5.6.4 the Contractor shall:

(a) Attend urgently to any matters with safety or environmental impacts;

(b) Notify the Contract Administrator of the loss or damage and its cause and afford the Contract
Administrator a reasonable time to inspect the loss or damage; and

(c) Repair the loss or damage to the extent needed for completion of the Contract Works and for
meeting the Contractor’s obligations under section 11. Such repair of loss or damage shall be
carried out without additional payment by the Principal unless provided for under 7.1.3 or 9.5 or
caused by an excepted risk as defined in 5.6.6. To the extent the necessity to repair such loss or
damage arises from an excepted risk, the repair shall be treated as a Variation.

5.6.6
The excepted risks are:

(a) Riot (insofar as it is uninsurable), civil commotion or disorder (unless solely restricted to employees
of the Contractor or its Subcontractors and arising from the Contractor’'s conduct of the Contract
Works), war, terrorism, invasion, act of foreign enemies, hostilities (whether war be declared or
not), civil war, rebellion, revolution, insurrection of military, or usurped power;

(b) lonising radiations or contamination by radioactivity from any nuclear fuel or from any nuclear waste
from the combustion of nuclear fuel, radioactive toxic explosive, or other hazardous properties of
any nuclear explosive, nuclear assembly, or nuclear component thereof;

(c) Pressure waves caused by aircraft or other aerial devices travelling at sonic or supersonic speeds;

(d) The use, occupation, or taking over of any portion of the Contract Works including but not limited
to any portion in respect of which a Practical Completion Certificate has been issued;

(e) Subject to 8.1.6, any such operation of the forces of nature that an experienced contractor could
not reasonably foresee or make provision for;
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(f) Any further risks specifically excepted in the Specific Conditions; and

(g) Any act or omission of the Principal or of the Contract Administrator, Independent Certifier, Advisers
or their assistants, or of any other Person for whose acts or omissions the Principal is, as between
itself and the Contractor, responsible.

5.7 Protection of Persons and property
5.71

The Contractor and the Principal shall comply with the Health and Safety at Work Act.
5.7.2

The Contractor shall take all reasonably practicable steps to:

(a) Keep the Site and the Contract Works in such a condition as to avoid danger to Persons and
property;

(b) Provide and maintain a safe working environment;

(c) Identify and manage risks to health and safety;

(d) Ensure that any employee, Subcontractor, visitor to the Site and other Persons are protected so
far as reasonably practicable from risks which are under the Contractor’s control; and

(e) Have proper procedures for dealing with emergencies that may arise.

5.7.3

The Contractor and the Principal shall each give to the other party through the Contract Administrator
a copy of any documentation which it is required to disclose under the Health and Safety at Work Act.

5.7.4

The Principal shall notify the Contractor through the Contract Administrator of any health and safety
risks associated with the Contract Works or the Site, or special safety measures required, of which the
Principal or the Contract Administrator are aware, and with which an experienced contractor may not
reasonably be expected to be familiar.

5.7.5

The Contractor shall provide all watching and provide, erect, maintain, and when no longer required,
remove all barricades, fencing, temporary roadways and footpaths, signs, and lighting necessary for
the effective safety of people, protection of property, for traffic, and for the safety of others.

5.7.6
The Contractor shall take all reasonable steps to avoid nuisance and prevent damage to property.
5.8 Site-specific safety plan

5.8.1

The Contractor shall prepare and submit to the Contract Administrator a Site-specific safety plan for the
execution of the Contract Works.

5.8.2

The Site-specific safety plan shall address the means by which the Contractor intends to meet its
obligations under 5.7 and shall comply with any other requirements for health and safety set out in the
Contract.

5.8.3

Within 5 Working Days of receipt of the Contractor’s Site-specific safety plan, or revised Site-specific
safety plan, the Contract Administrator shall issue an Instruction notifying the Contractor whether or not
the Contract Administrator accepts the plan. Such acceptance shall not be unreasonably withheld.
Where the Contract Administrator does not accept the Site-specific safety plan, the Instruction shall
include the Contract Administrator's reasons, and the Contractor shall submit a revised Site-specific
safety plan.

5.8.4

The Contractor shall not commence any part of the Contract Works on Site unless the Contract
Administrator has issued an Instruction accepting the Site-specific safety plan or revised Site-specific
safety plan.

5.8.5

The Contractor shall comply with the Site-specific safety plan. Compliance with the Site-specific safety
plan shall not relieve the Contractor from any of its duties, obligations, and liabilities under the Contract.
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5.9 Management Plans
5.9.1

In addition to the Site-specific safety plan, and where specified in the Specific Conditions, the Contractor
shall prepare and submit to the Contract Administrator the Management Plans for the execution of the
Contract Works, such as for design, traffic, the environment, quality, sustainability and other matters
specified in the Specific Conditions.

5.9.2

Within 5 Working Days of receipt of the relevant Management Plans, or revised Management Plans,
the Contract Administrator shall issue an Instruction notifying the Contractor whether or not the Contract
Administrator accepts the Management Plans. Such acceptance shall not be unreasonably withheld.
Where the Contract Administrator does not accept a Management Plan, the Instruction shall include the
Contract Administrator’s reasons, and the Contractor shall submit a revised version of the relevant
Management Plan.

5.9.3

The Contractor shall not commence any part of the Contract Works on Site unless the Contract
Administrator has issued an Instruction accepting the Management Plans, or revised Management
Plans, relating to that part of the Contract Works.

5.9.4

The Contractor shall comply with the Management Plans. Compliance with the relevant Management
Plan shall not relieve the Contractor from any of its duties, obligations, and liabilities under the Contract.

5.10 Setting out
5.10.1

The Contractor shall be responsible for the setting out of the Contract Works, including verification of
all survey information and Instructions issued by the Contract Administrator.

5.10.2

The Contract Administrator shall supply to the Contractor, on or before giving possession of the Site,
the information necessary to enable the Contractor to set out the Contract Works. Such information
shall include the levels and positions of sufficient survey marks on or adjacent to the Site. The
Contractor shall refer to the Contract Administrator for Instruction any cases which come to the notice
of the Contractor where dimensions or levels are inconsistent or where any portion of the Contract
Works appears to encroach beyond the Site boundaries.

5.10.3

The Contractor shall preserve and maintain in their true position all survey marks other than marks
which are required to be covered or removed by the Contract Works. The Contractor shall arrange
replacement at the Contractor’s own Cost of any survey mark that is disturbed or obliterated.

5.10.4

The Contractor shall provide unimpeded access to the Contract Administrator or an Adviser to check
the setting out of the Contract Works. The checking by the Contract Administrator or an Adviser of any
line, level, or position set out by the Contractor shall not relieve the Contractor of responsibility for its
correctness.

5.10.5

If at any time prior to the issue of a Practical Completion Certificate any error appears in the position,
level or dimension of any part of the Contract Works set out by the Contractor, the Contractor unless
otherwise Instructed by the Contract Administrator shall rectify the error. The Cost of rectification shall
be borne by the Contractor except, and to the extent, that any error arises out of incorrect information
supplied by the Principal or by the Contract Administrator, and which was not known by the Contractor
to be incorrect, in which case it shall be treated as a Variation.

5.11 Materials, labour, and Plant
5111

The Contractor shall, except where otherwise specified in the Contract, supply at its own Cost
everything necessary for the completion of the Contract Works and the performance of its obligations
under the Contract including minor items not expressly mentioned in the Contract and of a type not
normally detailed but necessary for completion and performance of the Contract Works.
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5.11.2

All Materials and workmanship shall conform with the provisions of the Contract. Unless otherwise
specified in the Contract, all Materials used other than in Temporary Works shall be new.

5.11.3

Where payment is made by the Principal in the form of advances or of sums for Plant or for Materials
not yet incorporated in the Contract Works, the ownership of the Plant or Materials shall on payment
being made vest in the Principal. Unless otherwise agreed by the Principal and the Contractor, the
Principal shall permit the Contractor the use of the Plant and Materials for the purpose of the Contract.
No Plant or Materials vested in the Principal shall be removed from the Site without the prior approval
of the Principal, which shall not be unreasonably withheld. The ownership of any items of Plant or
Materials no longer required for the Contract Works shall re-vest in the Contractor on repayment of any
advances made by the Principal.

5.12 Programme
5.12.1

Within 10 Working Days of the Date of Acceptance of Tender, the Contractor shall prepare a programme
for the Contract Works and submit it to the Contract Administrator. The programme shall demonstrate
how the Contractor proposes to meet the Due Date for Completion.

5.12.2

The Contractor shall use the programme to track and report actual progress against planned dates and
to forecast the likely dates of Practical Completion of the Contract Works and any Separable Portions.

5.12.3

No payment otherwise due under the Contract shall become payable until the Contractor has submitted
to the Contract Administrator the programme required by 5.12.1.

5.12.4

Where the Specific Conditions require the programme to be a Comprehensive Programme, the period
under 5.12.1 shall be 20 Working Days, or such further time Instructed by the Contract Administrator,
and the programme shall contain the following information:

(a) The proposed sequence of works and the dates for commencement and completion of the various
activities in the programme, sufficient to demonstrate how the Contractor proposes to meet the
Due Dates for Completion of the Contract Works and any Separable Portions;

(b) A critical path network analysis showing activity duration estimates and dependencies between
activities;

(c) The dates by which the Contractor reasonably requires access to specific areas of the Site;

(d) The dates by which the Contractor reasonably requires any Materials, services, or work to be
provided by the Principal, the Contract Administrator, or any Separate Contractors; and

(e) Any other requirements set out in the Specific Conditions.

5.12.5

The Comprehensive Programme shall be submitted in both hard copy and electronic copy in editable
native format using software specified in the Specific Conditions or, where no software is specified,
commonly available software.

5.12.6

Where the programme is a Comprehensive Programme, the Contractor shall provide updates of the
programme at the intervals stated in the Specific Conditions or as otherwise reasonably Instructed by
the Contract Administrator. The updated programme shall contain the information set out in 5.12.4.

5.12.7

The preparation and issue of further Drawings, Specifications, and Instructions by the Contract
Administrator and the provision of Materials, services, and work to be provided by the Principal shall be
phased to comply with the Contractor’s current programme, updated to reflect the actual progress of
the Contract Works, or as otherwise reasonably requested by the Contractor.

5.12.8

From time to time the Contract Administrator may Instruct the Contractor to amend its programme to
take account of the actual progress of the Contract Works so as to achieve completion by the Due Date
for Completion or as soon as practicable thereafter. The Contract Administrator may further Instruct the
Contractor to indicate the means by which the programmed progress will be achieved.
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5.12.9

Compliance with any programme required by 5.12 shall not relieve the Contractor from any of its duties,
obligations, or liabilities under the Contract.

5.12.10

Work requiring inspection by the Contract Administrator, other than emergency work, shall be carried
out on Working Days and within normal working hours unless the Contractor has given reasonable prior
notice to the Contract Administrator.

5.13 Compliance with laws and Consents
5.13.1

The Principal and the Contractor shall comply with the provisions of all statutes, secondary legislation,
instruments, bylaws and Consents that may be applicable to the Contract.

5.13.2

Except as otherwise provided in the Specific Conditions, and subject to 5.13.3 and 5.13.4, the Principal
shall at the Principal’'s expense obtain all Consents which may be required for the use of the Contract
Works when constructed. The Contractor shall at the Contractor’s expense obtain the Consents stated
in the Specific Conditions under 5.13.2.

5.13.3

Except as otherwise provided in the Specific Conditions, the Contractor shall at the Contractor's
expense give all notices and obtain on behalf of the Principal, all Consents required for the design and
construction of the Contract Works. The Principal shall at the Principal’'s expense obtain any such
licenses stated in the Specific Conditions under 5.13.3.

5.13.4

Except as otherwise provided in the Specific Conditions, the Contractor shall at the Contractor's
expense give all notices and obtain all Consents for:

(a) Temporary Works;

(b) The Contractor's methods of carrying out the Contract Works (except in each case to the extent
that they are specified or designed by or on behalf of the Principal); and

(c) Temporary amenities and temporary services required for the construction of the Contract Works.

The Principal shall at the Principal’s expense obtain the Consents stated in the Specific Conditions
under 5.13.4.

5.13.5

The Principal shall arrange for the Contractor to be supplied with copies of any documents and other
information necessary for the Contractor to comply with 5.13. The Contractor shall arrange for the
Principal to be supplied with copies of any documents and other information necessary for the Principal
to comply with 5.13.

5.13.6

If Consents obtained by the Contractor or the Principal are issued subject to conditions affecting the
design or carrying out of the Contract Works, those conditions shall be notified to the Contract
Administrator by the Contractor or the Principal as the case may be, with a copy to the other party. After
consultation with the Principal and the Contractor, the Contract Administrator shall either:

(a) Instruct the Contractor to carry out the Contract Works in accordance with such conditions; or
(b) Instruct a change to the design of the Contract Works or the Contractor’'s methods of carrying out
the Contract Works and the obtaining of different or modified Consents:
(i) issued with conditions affecting the design or carrying out of the Contract Works that are
acceptable to the Principal, or
(i) issued with no conditions affecting the design or carrying out of the Contract Works.

5.13.7

Where the conditions relevant to the Contractor’s design or construction of the Contract Works as
modified under 5.13.6 are unacceptable to the Principal, the Principal may notify the Contractor in
writing that 14.1 applies and the Contract shall thereupon be deemed to be terminated under 14.1 and
the Contractor shall be entitled to be compensated in accordance with 14.1.2.
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5.13.8

In any case where the Contract Administrator Instructs the Contractor to modify the Contractor’s design
or construction of the Contract Works under 5.13.6, the Contract Administrator may Instruct the
Contractor that the Principal will obtain any of the Consents.

5.13.9
In respect of:

(a) Consents for which the Principal is responsible under 5.13.2, 5.13.3, and 5.13.4; or
(b) Conditions affecting the Principal’s Requirements,

if compliance with the Contract Administrator's Instruction under 5.13.6 or 5.13.8 causes delay in the
completion of the Contract Works or additional Cost to the Contractor which in either case the Contractor
could not reasonably have foreseen when tendering, the compliance shall be treated as a Variation.

5.13.10

From time to time at the request of the Contract Administrator and in any case before making application
for any Practical Completion Certificate, the Contractor shall deliver to the Contract Administrator:

(a) All Producer Statements required to be provided by the Contractor under 10.4.5; and
(b) All documents necessary to prove the issue of Consents for which the Contractor is responsible
under 5.13.2, 5.13.3, and 5.13.4.

5.13.11

Before making application for any Final Completion Certificate, the Contractor shall deliver to the
Contract Administrator:

(a) All Producer Statements required to be provided by the Contractor under 11.3.2; and

(b) All Consents for which the Contractor is responsible under 5.13.2, 5.13.3, and 5.13.4.

5.13.12

If after the date of closing of tenders, the Cost to the Contractor of performing the Contract increases
or decreases by reason of:

(a) The making of, or an amendment to, any statute, secondary legislation, instrument, or bylaw; or
(b) The imposition by Government or by a local authority of any royalty, fee, levy, or toll or any
amendment to them,

and the effects are not otherwise provided for in the Contract, then the effect shall be treated as a
Variation.

5.14 Intellectual property
5.14.1

The Principal shall indemnify the Contractor against any action, claim, costs, or other Cost arising from
any infringement of patents, registered designs, trademarks, copyright, or other protected right in
respect of any design, method, or article supplied or specified by the Principal or by the Contract
Administrator. The indemnity shall not apply where the Contractor is aware of the infringement and does
not notify the Contract Administrator.

5.14.2

The Contractor shall indemnify the Principal against any action, claim, costs, or other Cost arising from
any infringement of patents, registered designs, trademarks, copyright, or other protected right in
respect of any design, method, or article not supplied to the Contractor by the Principal or the Contract
Administrator. The indemnity shall not apply where the Principal or the Contract Administrator is aware
of the infringement and does not notify the Contractor.

5.14.3

Subject to 5.14.7, all New Intellectual Property held in any medium, whether electronic or otherwise,
shall be jointly owned by the Principal and the Contractor. The Principal and the Contractor hereby grant
to each of them individually an unrestricted royalty-free licence in perpetuity to copy or use such New
Intellectual Property and each of them is free to make whatever use it wishes of the New Intellectual
Property without any obligation to obtain the other’s consent or to account for any future benefits.

5.14.4

All Pre-existing Intellectual Property shall remain the property of the original owner. The Principal’s
Intellectual Property shall remain the property of the Principal. The Contractor hereby grants to the
Principal, or agrees to procure the grant to the Principal of, an unrestricted, royalty-free licence to use
and copy Pre-existing Intellectual Property to the extent reasonably required to enable the Principal to
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use, maintain, adapt, update, or amend the Contract Works. The Principal hereby grants to the
Contractor an unrestricted, royalty-free licence to use and copy the Principal’s Intellectual Property
provided to the Contractor to the extent reasonably required to enable the Contractor to carry out the
Contract Works.

5.14.5

The Contractor confirms (save in respect of any of the Principal’s Intellectual Property) that the New
Intellectual Property, the Pre-existing Intellectual Property, the Design Documentation and the Contract
Works will not infringe any intellectual property or other rights of any Person.

5.14.6

The Contractor does not warrant the suitability of the New Intellectual Property for any purpose other
than the Contract Works or any other use stated in the Contract.

5.14.7
The ownership of data and factual information collected by the Contractor and paid for by the Principal
shall, after payment by the Principal, vest in the Principal.
5.15 Underground and above-ground utilities

5.15.1

The Contractor shall search the records to determine the existence and position of pipes, cables, and
other utilities on or about the Site.

For the purposes of 5.15, the term ‘utilities’ includes any cadastral survey mark, as defined in the
Cadastral Survey Act, and which at any time has been set in or on the ground for the purposes of
survey.

5.15.2

The Contractor shall be responsible for physically locating the position of all such utilities and shall
arrange with the controlling authorities for any necessary exploratory work, location, protection,
isolation, offsetting, reinstatement, or alterations required. The Contractor shall record any alterations
which it makes to such utilities.

5.15.3

The Contractor shall be responsible for protecting all utilities and for arranging for their reinstatement
or the repair of any damage resulting from its operations.

5.16 Discovery
5.16.1

All fossils, coins, articles of value or antiquity, and other remains of geological or archaeological interest
discovered on the Site shall as between the Principal and the Contractor remain the property of the
Principal unless provided otherwise in the Contract. The Contractor shall report to the Contract
Administrator the presence of any objects of this kind of which it has knowledge.

5.16.2

The Contractor shall protect such objects undisturbed pending the Contract Administrator’s Instructions.
The Contractor shall keep such objects safe and dispose of them as Instructed by the Contract
Administrator. If this causes delay in the completion of the Contract Works or additional Cost to the
Contractor which is not otherwise provided for in the Contract, then the protection and Instructions shall
be treated as a Variation.

5.17 Clearance of Site

Upon completion, the Contractor shall remove all surplus Plant, Materials, and Temporary Works and
leave the whole Site and the Contract Works in a clean and tidy condition for use and occupation by
the Principal.

5.18 Supply by Principal
5.18.1

The Principal shall supply at no cost to the Contractor the Materials or other things necessary for the
completion of the Contract Works stated in the Specific Conditions, at the times and in the manner
stated in the Contract.
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5.18.2

Where any Materials, services, or work are required to be provided by the Principal, the late supply of
such Materials, services, or work shall be treated as a Variation.

5.19 Completion Records
5.19.1

Where required by the Specific Conditions, the Contractor shall prepare the Completion Records which
shall include:

(a) As-built records and other asset information with clear cross-reference to the Drawings and
Specifications and incorporating all subsequent amendments thereto including through Instructions
and Variations;

(b) Operation and maintenance manuals; and

(c) Other information required by the Specific Conditions.

5.19.2
Completion Records shall be prepared to a standard and in a form, either:

(a) As set out in the Contract; or
(b) In sufficient detail to enable the Principal to operate, maintain, adjust, and reassemble the Contract
Works (except for the Temporary Works).

5.19.3
The Contractor shall submit the Completion Records to the Contract Administrator as follows:

(a) Before Practical Completion for the whole of the Contract Works or any Separable Portion, in draft
form sufficient for the Principal to operate, maintain, adjust, and reassemble the Contract Works
(except for the Temporary Works);

(b) Not later than 3 Months after the date of Practical Completion of the whole of the Contract Works,
in final form for review and acceptance. The Contractor shall give advice and assistance to the
Principal and the Contract Administrator until the Completion Records are accepted by the Contract
Administrator. The Contract Administrator shall issue an Instruction confirming acceptance or
notifying the Contractor of the further information or amendments required for acceptance including
reasons;

(c) Before the expiry of the Defects Notification Period for the whole of the Contract Works, in final
form incorporating any such further information and amendments required by the Contract
Administrator, for final review and acceptance by the Contract Administrator; and

(d) Before the issue of the Final Completion Certificate for the whole of the Contract Works, the number
of sets required by the Specific Conditions.

5.20 Protection of the environment
5.20.1

Without limiting its obligations under 5.13.1, when carrying out the Contract Works, the Contractor shall
take all reasonably practicable steps to ensure that no act or omission:

(a) Discharges a contaminant into the environment, or causes the total emission of noise from the Site
to exceed prescribed boundary noise levels or causes any adverse effect on the environment (as
those terms are defined in Resource Management Law);

(b) Is a breach of any duty, obligation, rule or condition of either party under any relevant resource
consent, Resource Management Law, any applicable regional plan or district plan, or any consent
issued under any of them;

(c) Does or is likely to give rise to the issue of an abatement notice, enforcement proceedings, an
excessive noise direction or a prosecution under Resource Management Law against the Principal,
the Contract Administrator, the Contractor or any Subcontractor;

(d) Endangers or compromises any consent held by the Principal or any other party in relation to the
Contract Works; or

(e) Isinconsistent with the Principal or the Contractor being able to comply with any relevant resource
consent.

5.20.2

If the Contractor becomes aware that an act or omission will, or is likely to, result in any of the
consequences described in 5.20.1, the Contractor shall immediately notify the Contract Administrator
and shall follow the Instructions of the Contract Administrator. Except to the extent that the situation
arose without fault on the part of the Contractor or any Subcontractor, the Contractor shall not be entitled
to a Variation, any additional payment, or an extension of time as a result of such Instruction.
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5.21 Reporting
5.21.1

The Contractor shall provide reports to the Contract Administrator (with a copy to each of the
Independent Certifier and the Principal) as specified in the Specific Conditions.
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6 CONTRACT ADMINISTRATION

6.1 Appointment of Contract Administrator and Independent Certifier
6.1.1

The Principal shall ensure that at all times there is a suitably experienced Contract Administrator and
Independent Certifier and that they fulfil all aspects of the relevant role and functions reasonably and in
good faith.

6.1.2

The names of the Contract Administrator and Independent Certifier shall be set out in the Specific
Conditions. The Contract Administrator and Independent Certifier may be the same person.

6.1.3

If either the Contract Administrator or Independent Certifier is no longer authorised by the Principal or
no longer available to fulfil that role, the Principal shall:

(a) Appoint a person to act in the interim;

(b) Notify the Contractor of the person it proposes to appoint as Contract Administrator or Independent
Certifier as applicable; and

(c) After considering any representations made on behalf of the Contractor, notify the Contractor of
the appointment of the new Contract Administrator or Independent Certifier. Where the Contract
Administrator and Independent Certifier named in the Specific Conditions are the, same person the
new Contract Administrator and Independent Certifier may also be the same person.

6.1.4

If at any time either the Contract Administrator or Independent Certifier is temporarily unavailable the
Principal shall notify the Contractor of the person authorised to act in the relevant role in the interim.

6.1.5
Every appointment under 6.1 shall be of one natural person.

6.2 Role of Contract Administrator and Independent Certifier
6.2.1

The Contract Administrator acts for and on behalf of the Principal in giving Instructions to the Contractor
and in performing the functions of the Contract Administrator as required by the Contract.

6.2.2

The Independent Certifier acts fairly, impartially, and independently of either contracting party in making
Decisions on all matters between the parties that are entrusted to the Independent Certifier, including:

(a) Valuing the work;

(b) Certifying the scheduled amount in any Payment Schedule;

(c) Deciding the Contractor’s entitlement to and valuing Variations;
(d) Considering and granting claims for extensions of time;

(e) Issuing completion certificates; and

(f) Deciding any other rights and obligations of the parties.

6.2.3
The Independent Certifier acts as authorised agent of the Principal only in:

(a) Receiving payment claims;

(b) Incorporating the Principal’'s deductions in Payment Schedules where notified by the Principal
under 12.2.4 or 12.5.2(b); and

(c) Issuing Payment Schedules.

6.3 Instructions and Decisions
6.3.1

The Contract Administrator and Independent Certifier shall perform their roles and functions under the
Contract without delay.
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6.3.2

Instructions shall be given only by the Contract Administrator with a copy to each of the Principal and
Independent Certifier. Instructions shall be given in writing at the time of the Instruction or as soon as
practicable thereafter and shall indicate whether or not the Instruction is a Variation.

6.3.3

If the Contractor suffers delay in the completion of the Contract Works or incurs additional Cost by
reason of the failure or inability of the Contract Administrator or Independent Certifier to carry out
properly their duties as described in the Contract, that failure shall be treated as a Variation.

6.3.4

No review, inspection, acceptance, or approval by the Contract Administrator shall relieve the
Contractor of any obligation or liability under the Contract, except in the case of a Variation instructed
under 9.1.

6.3.5

Any Instruction given by the Contract Administrator to the Contractor shall bind the Contractor and the
Principal, unless and until reversed or varied by the Contract Administrator or by the Independent
Certifier acting under 6.4.

6.3.6

The Principal may, from time to time, engage Advisers to advise the Independent Certifier or Contract
Administrator in carrying out their duties, including making submissions and recommendations to the
Contract Administrator and Independent Certifier, or providing other assistance and support. Advisers
have no authority to issue Instructions or make Decisions. The Contract Administrator and the
Independent Certifier shall notify the Contractor in writing of Persons appointed as Adviser, or no longer
appointed as Adviser.

6.3.7

Decisions shall only be made by the Independent Certifier. In making Decisions, the Independent
Certifier may consider:

(@) The relevant claim in the context of the Contract;
) The views of the parties and the Contract Administrator;
) Any relevant advice, submissions, and recommendations provided by Advisers;
(d) The result of any enquiry made by the Independent Certifier;
) Any investigations carried out by the Independent Certifier; and
(f) Any independent advice obtained by the Independent Certifier,

and each Decision shall be in writing, including reasons.
6.4 Review of Instructions and Decisions
6.4.1

Any party may request the Independent Certifier to review any matter, Instruction (subject to 6.4.2), or
Decision (other than a Final Decision). Such request shall:

(a) Be made in writing to the Independent Certifier with a copy to each of the other party and the
Contract Administrator;

(b) Be made within 3 Months of the party becoming aware of the matter or the date of the Instruction
or Decision;

(c) Include reasons for challenging or objecting to the Instruction or Decision; and

(d) State that it is given under this 6.4.1.

6.4.2

An Instruction under 9.2.4, 9.3.4 or 10.3.4 that records an agreement reached by the Contractor and
the Contract Administrator may only be reviewed by the Independent Certifier where the Contractor or
Principal considers the Instruction does not properly record the agreement reached. In such case, either
party may request the Independent Certifier to review the Instruction and such request shall:

(a) Be made in writing to the Independent Certifier with a copy to each of the other party and the
Contract Administrator;

(b) Be made within 1 Month of the date of the Instruction;

(c) Include reasons why the Instruction does not reflect the agreement reached; and

(d) State that it is given under this 6.4.2.
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6.4.3

The Independent Certifier shall within 20 Working Days or as soon as practicable after receipt of notice
under 6.4.1 or 6.4.2 as applicable, confirm, correct, or amend the relevant Instruction or Decision by
way of a further Decision, stating it is made under this 6.4.3. If the Independent Certifier has not made
a Decision within the time required, then either party may request a Final Decision, complying with the
requirements of 6.4.5.

6.4.4
If a party is dissatisfied with the Decision under 6.4.3, that party may either:

(a) Request a further review of the Decision complying with the requirements of 6.4.1 or 6.4.2 as
applicable; or
(b) Request a Final Decision complying with the requirements of 6.4.5.

6.4.5
A request for a Final Decision shall:

(a) Be made in writing to the Independent Certifier with a copy to each of the other party and the
Contract Administrator;

(b) Be made within 3 Months of the date of the Decision under 6.4.3 (or where the Independent Certifier
has not made a Decision within the time required by 6.4.3, within 3 Months of the expiry of that
time);

(c) Include reasons for challenging or objecting to the Instruction or Decision; and

(d) State that it is a request for a Final Decision under this 6.4.5.

6.4.6

The Independent Certifier shall within 20 Working Days after receipt of notice under 6.4.5 confirm,
correct, or amend the further Decision by way of a Final Decision, stating it is made under this 6.4.6.
The Independent Certifier may extend the time for issuing a Final Decision under this 6.4.6 where the
matter awaits a recommendation from an agreed expert under 6.4.8.

6.4.7

The Independent Certifier shall not correct or modify a Final Decision other than to correct any
typographical or computational errors.

6.4.8

The Contractor and the Principal may agree to refer any matter under 6.4.1, 6.4.2, or 6.4.4, or any
question arising in respect of these, to an agreed expert with a request to make a recommendation to
assist them to resolve the matter. The Contractor and the Principal shall each pay one half of the costs
of the agreed expert.

6.5 Inspection, recording, measuring, and testing
6.5.1

The Contract Administrator may at any time before the expiry of the Defects Notification Period require
that any Materials or work forming part of the Contract Works shall be inspected or tested at the place
of manufacture or at the Site. The Contractor shall provide the assistance, labour, and Materials
required for sampling, inspecting, or testing any Materials or work.

6.5.2

The providing of samples or making and reporting tests required by the Contract Administrator and not
otherwise provided for in the Contract shall be treated as a Variation except that where the work or
Materials are found to be not in accordance with the requirements of the Contract, the Cost, including
any Costs incurred by the Contract Administrator or the Principal, shall be borne by the Contractor.

6.5.3

The Contract Administrator and any Person authorised in writing by them shall have access at all
reasonable times to the Site and to all places where work is being carried out for the purposes of
inspection, recording, measuring, or testing. The Contractor shall afford every reasonable facility for,
and assistance in, obtaining access for the purpose of inspection, recording, measuring, or testing.

6.5.4

The Contractor shall notify the Contract Administrator when the work is ready or about to be ready for
inspection, recording, measuring, or testing. The Contract Administrator shall, within a reasonable time,
examine and measure the work, unless the Contract Administrator considers it unnecessary to do so.
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In such case, the Contract Administrator shall advise the Contractor accordingly. If the Contract
Administrator fails to carry out inspection, recording, measurement, and testing within a reasonable
time and the Contractor thereby suffers delay in the completion of the Contract Works or incurs
additional Cost, that failure shall be treated as a Variation.

6.5.5

Work specified by the Contract as requiring inspection, recording, measuring, or testing shall not be
covered up or put out of view without the approval of the Contract Administrator. If such work has been
covered up without consent, the Contractor shall open up the same when required at its own Cost.

6.5.6

If the Contractor acts unreasonably in notifying that the work is or will be ready for inspection, recording,
measuring, or testing when clearly it is not, and the Contract Administrator attends by appointment and
loses time resulting in additional Cost to the Principal, then the Principal may deduct the reasonable
amount of such Cost from the Contract Price. The fact that work does not pass an inspection or test
shall not of itself mean that it was not ready for inspection or testing, nor shall the fact that the work is
not ready at the time notified of itself mean that the Contractor has acted unreasonably. No deduction
shall be made unless the Contract Administrator has notified the Contractor of the circumstances and
amount within 10 Working Days of the additional Cost being incurred.

6.5.7

The Contract Administrator may at any time before the expiry of the Defects Notification Period Instruct
the Contractor to open up or otherwise expose for inspection, recording, measuring, or testing any part
of the Contract Works. The Contractor shall comply with the Instruction and shall reconstruct or reinstate
the work opened up or exposed so that it complies with the requirements of the Contract. Except as set
out in 6.5.5, if the work is found to comply with the requirements of the Contract, then the opening up
or pulling down, reconstructing, and reinstating of the work shall be treated as a Variation but in every
other case the Cost shall be borne by the Contractor.

6.6 Removal and making good
6.6.1

The Contract Administrator may at any time before the expiry of the Defects Notification Period by notice
in writing Instruct the Contractor to remove and re-execute or to make good any work which in respect
of Materials or workmanship is not in accordance with the Contract. The Contractor shall comply with
the Instruction at its own Cost.

6.6.2

If the Contractor fails to carry out any work Instructed under 6.6.1 within any time stated in the notice or
other reasonable time, the Contract Administrator may, after giving 10 Working Days’ further written
notice to the Contractor stating that it is an Instruction given under this clause, commission others to
undertake the work.

6.6.3

The reasonable Cost of the work undertaken by others under 6.6.2 shall be recoverable by the Principal
from the Contractor. As soon as practicable after completion of the work, the Contract Administrator
shall notify the Contractor of the work undertaken and its Cost.

6.6.4

The taking of any action by the Contract Administrator under 6.6.2 shall not relieve the Contractor of
any of its obligations under the Contract.

6.6.5

If the Contractor supplies any Materials or carries out any work not in accordance with the Contract, the
Contract Administrator may Instruct that such Materials be used or that such work remain and the matter
shall be treated as a Variation.

6.7 Certification
6.7.1

The Independent Certifier shall issue the Practical Completion Certificate and the Final Completion
Certificate and shall provide Payment Schedules as required by the Contract. Each certificate or
Payment Schedule shall be sent to the Contractor and a copy shall be sent at the same time to each of
the Principal and the Contract Administrator.
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6.7.2

A certificate or Payment Schedule shall not constitute approval of any work or release the Principal or
the Contractor from any obligation under the Contract except as provided in the Contract.

6.7.3

The Independent Certifier may by any Payment Schedule correct a sum certified in any previous
Payment Schedule by written notice to the Contractor including reasons.

6.7.4

If the Independent Certifier fails to issue a Practical Completion Certificate or a Final Completion
Certificate within the time provided under the Contract and the Contractor thereby suffers delay in the
completion of the Contract Works or incurs additional Cost, that failure shall be treated as a Variation.

6.8 Suspension of work
6.8.1

If the suspension of the whole or a part of the Contract Works becomes necessary or where otherwise
required under the Contract, the Contract Administrator shall Instruct the Contractor to suspend the
progress of the whole or any part of the Contract Works for such time as the Contract Administrator
may think fit.

6.8.2

During the suspension the Contractor shall properly secure and protect the Contract Works against
damage and leave the Site in a safe and tidy condition.

6.8.3

Unless the suspension is due to default on the part of the Contractor, the suspension shall be treated
as a Variation.

6.8.4

If the suspension remains in effect for more than 3 Months, the Contractor may request in writing that
the Contract Administrator permit the suspended Contract Works to be continued. If the Contract
Administrator does not Instruct the Contractor to continue within 1 Month of receipt of the request, then
the Contractor shall be entitled to treat the suspension as a Variation deleting the uncompleted portion
of the suspended Contract Works from the Contract, or where the suspension affects the whole of the
Contract Works as an abandonment of the Contract by the Principal.

6.8.5

Notwithstanding the above, the Principal and the Contractor may by agreement in writing suspend the
Contract Works for any period, and the provisions of 6.8.2, 6.8.3, and 6.8.4 shall apply unless expressly
excluded.

6.9 Urgent work
6.9.1
In the event of:

(a) Any accident, emergency, or failure, or other similar event occurring to or in connection with the
Contract Works; or

(b) Any outstanding work or other work under the Contract that the Contract Administrator considers
to be urgent due to environmental or public safety issues, or because significant inconvenience to
third parties might arise,

the Contract Administrator may Instruct the Contractor to perform any urgent work which the Contract
Administrator requires and provide the reasons for such urgent work.

6.9.2

If the Contractor cannot be contacted or is unwilling or unable to act within a reasonable time to secure
the Contract Works or to perform the urgent work that the Contract Administrator has Instructed under
6.9.1, the Contract Administrator on behalf of the Principal may take such action as the Contract
Administrator reasonably considers necessary. The Contractor is entitled to take control of such
operations as soon as it is willing and able to do so.

6.9.3

If the action taken by the Contract Administrator under 6.9.2 involves work which the Contractor was
liable to do at its own expense under the Contract, the reasonable Cost of that work shall be recoverable
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by the Principal from the Contractor. As soon as practicable after the taking of the action, the Contract
Administrator shall notify the Contractor of the work undertaken and its Cost.

6.9.4

The taking of any action by the Contract Administrator under 6.9.2 shall not relieve the Contractor of
any of its obligations under the Contract.
6.10 Early warning

6.10.1

The Principal through the Contract Administrator, the Contractor, and the Contract Administrator shall
each notify the others with a copy to the Independent Certifier in writing as soon as they become aware
of any matter which is likely to:

(a) Materially alter the Contract Price;
(b) Materially delay completion of the Contract Works; or
(c) Resultin a breach of a statutory duty in connection with the Contract Works.

6.10.2

The Principal through the Contract Administrator, the Contractor, the Contract Administrator, or the
Independent Certifier may require the others to meet for the purpose of exploring proposals for avoiding,
reducing or mitigating the impact of the notified matter.

6.10.3

If the Contractor does not notify a matter which it reasonably ought to have notified under 6.10.1, any
Variation arising out of the matter shall be valued under 9.3 as if notification had been given and that
notification might reasonably have resulted in the impact of the matter being avoided or reduced.

Page 42



DZ 3916:2025

7 INDEMNITY AND LIABILITY LIMIT

71 Indemnity
711
Except as otherwise provided in the Contract, the Contractor shall indemnify the Principal against any:

(a) Loss suffered by the Principal which may arise out of, or in consequence of the design or
construction of, or remedying of defects in, the Contract Works to the extent that such loss:

(i) arises out orin the course of or by reason of the Contractor’s execution of or failure to execute
the Contract Works; and
(ii) is attributable to any negligence or breach of the Contract by the Contractor;

(b) Liability incurred by the Principal in respect of injuries to Persons or damage to property which may
arise out of, or in consequence of the design or construction of, or remedying of defects in the
Contract Works; and

(c) Costs the Principal may incur in respect of that loss or liability.

7.1.2

The Contractor’s liability to indemnify the Principal shall not extend to any loss, liability, or Cost in
respect of:

(a) The permanent use of or occupation of land by the Contract Works and the right of the Principal to
carry out the Contract Works on the Site;

(b) Injuries to Persons or damage to property or interference with the rights of other Persons which is
the unavoidable result of carrying out or remedying of defects in the Contract Works in accordance
with the Contract; or

(c) Any risks specifically excepted in 5.6.6.

713

The Principal shall indemnify the Contractor against any loss suffered by the Contractor or liability
incurred by it in respect of any of the matters referred to in (a) and (b) of 7.1.2 and any Cost it may incur
in respect of any such loss or liability.

714

The Contractor’s liability to indemnify the Principal and the Principal's liability to indemnify the
Contractor shall be reduced proportionately to the extent that the act or omission of the indemnified
party or any Person who as between the indemnified party and the other party is responsible may have
contributed to the loss, liability, or Cost.

7.2 Contractor’s liability limit
7.21

Where provided in the Specific Conditions, subject to 7.2.2 and 7.2.3 and to the extent permitted by
law, the maximum aggregate liability of the Contractor to the Principal under or in connection with the
Contract whether in contract, tort (including negligence), or otherwise is limited to the amount recorded
in the Specific Conditions.

7.2.2
The limit under 7.2.1 does not limit the Contractor’s liability:

(a) To indemnify the Principal under 5.14.2;

(b) To indemnify the Principal under 7.1.1(b) in respect of any liability incurred by the Principal to a
third party;

(c) In the case of fraudulent conduct, illegal act or omission, wilful or reckless misconduct, or wilful
default by the Contractor in the performance of its obligations under the Contract;

(d) If the Contractor has repudiated or abandoned the Contract; or

(e) Inrespect of any penalties applicable under any statute, secondary legislation, instrument, bylaw,
or Consent.

7.23

Notwithstanding 7.2.1, where the level of any insurance policy that either party is required to effect and
maintain under the Contract:

(a) Is greater than the maximum aggregate liability of the Contractor recorded in 7.2.1; and

(b) In the event of a loss, such policy responds (or would have responded but for any failure to claim
under or breach of the relevant insurance policy by the Contractor, or due to the failure by the
Contractor to maintain an insurance policy that the Contractor is required to effect and maintain
under the Contract),
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the Contractor’s liability in respect of such loss shall be the level of cover under the applicable insurance
policy.
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8 INSURANCE

8.1 General
8.1.1

The insurances required for this Contract, the parties responsible to effect the insurances, and the
amounts or values of the insurances are set out in the Specific Conditions.

8.1.2

Neither the Contractor nor the Principal shall make any material alteration to the terms of any insurance
required by this Contract during the currency of the insurance or its renewal, without the prior approval
of the other insured parties. If any insurer makes or attempts to make any such alteration, the party first
notified by the insurer shall promptly give notice to the other insured parties. Any Cost associated with
a failure by one party to notify the other insured parties of any material policy change shall be the
responsibility of the party that has arranged the relevant insurance.

8.1.3

The Contractor and the Principal shall comply with all warranties and conditions of the policy and shall
not engage in any practice or activity which could void the insurance cover.

8.14

Any amounts not insured or not recovered from the insurers shall be borne by the parties in accordance
with their obligations, liabilities, or responsibilities set out in the Contract, provided that:

(a) Where the insurance(s) are arranged by the Contractor, the Contractor shall bear the full amount
of any insurance policy deductible or excess;

(b) Where the insurance(s) are arranged by the Principal, the Principal shall bear the full amount of
any insurance policy deductible or excess, except where the loss, damage, or liability arises out of
an act or omission of the Contractor, in which event the Contractor shall bear the amount stated in
the Specific Conditions as the Nominal Deductible under 8.8.1, 8.8.2, and 8.9.1, as applicable. The
Nominal Deductible shall in each case be an amount which is equal to or less than the actual
insurance policy deductible or excess; and

(c) Where and to the extent that a party has failed to effect insurance in accordance with its obligations
under the Contract, that party shall be liable for the full amount of the loss.

8.1.5

Where any loss, damage, or liability is covered by more than one insurance policy, the Contractor may
be liable for more than one deductible or excess stated.

8.1.6

Notwithstanding 5.6.6(e), 8.3.5(a), and 8.7.1(a), the forces of nature stated in the Specific Conditions
shall be included in the insurance arranged by the party required to effect the relevant insurance, and
such forces of nature shall be deemed not to be excepted risks under 5.6.6(e).

8.2 Contractor-arranged insurances — General
8.21

The insurances for which the Contractor is responsible under the Specific Conditions shall be effected
with insurers acceptable to the Principal and on terms approved by the Principal and shall be in effect
before the commencement of the Contract Works. The Principal’s acceptance and approval shall not
be unreasonably withheld. Any withholding of acceptance or approval by the Principal shall not extend
to policy form or drafting style.

8.2.2

The insurances required under 8.3, 8.4, 8.5, and 8.6 shall not include a discretionary cancellation clause
unless they are annual policies.

8.2.3
The insurances required under 8.3, 8.4, and 8.5 shall provide that:

(a) In the event of a claim being made and accepted, the amount of the cover shall be reinstated to
the full cover required by the Contract; and

(b) Where the insurances are required to be in the joint names of the Contractor and the Principal,
each of them is severally insured, such that the insurance shall apply to them as separate insureds
and the actions of one insured shall not affect the rights of any other insured.
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8.24

The insurances required under 8.3, 8.4, 8.5, and 8.6 shall provide that they shall not be voided for non-
payment of premiums without 5 Working Days’ prior notification by the insurer in writing to the insured
party which has arranged the insurances.

8.2.5

The Contractor shall, before the commencement of the Contract Works, deposit with the Contract
Administrator information from insurers or insurance brokers that all the insurances required by the
General Conditions and Specific Conditions, and for which the Contractor is responsible, are in force.
The information shall be in the form set out in Schedules 7 to 11 as appropriate to the type of insurance.

8.2.6

The Contractor shall, no less than 15 Working Days before the cancellation or expiry date of any policy,
deposit with the Contract Administrator a replacement insurance information form as set out in
Schedules 7 to 11 as appropriate to the type of insurance, showing the extension of the period of
insurance.

8.2.7

Whenever reasonably required by the Principal, the Contractor shall provide to the Principal certificates
of currency for the policy or policies arranged by the Contractor, and where the Principal is a named
insured under such policy, a copy of the policy or relevant extracts thereof.

8.2.8
If the Contractor:

(a) Fails to arrange or keep in force any insurance to be effected by the Contractor as required by the
Contract; or
(b) Fails to supply the insurance information forms as required by 8.2.5 and 8.2.6,

the Principal may, after notifying the Contractor in writing, arrange or keep in force the required
insurance, and may pay any premium or premiums and deduct the amount from the Contract Price.

8.3 Contractor-arranged construction insurance
8.3.1

Where the Contractor is identified in the Specific Conditions as being the party responsible to effect
construction insurance, without limiting its obligations under 5.7 and 7.1, the Contractor shall, in the
names of the Principal and the Contractor, effect construction insurance of the Contract Works
(including Temporary Works) and the Materials which are in the care or possession of the Contractor
within New Zealand or in transit from elsewhere in New Zealand.

8.3.2

The Contractor shall ensure that the insurance policy insures the interest of any other Person whose
interest the Specific Conditions require to be insured under the policy.

8.3.3

The sum insured shall be not less than the total of the Contract Price and the sums or percentages
stated in the Specific Conditions in respect of:

(a) The Cost of demolition, disposal, and preparation for replacement works;

(b) Professional fees, including the Cost of clerks of works and inspectors;

(c) The value of items incorporated or to be incorporated in the Contract Works the Cost of which items
is not included in the Contract Price;

(d) An allowance for an increase in the Contract Price due to Variations; and

(e) An allowance for increased construction Costs due to inflation, not already provided for in the
Contract Price, for the reconstruction of the Contract Works and the unbuilt portion if they were to
sustain a total loss at any time during the period of insurance.

8.3.4
The Contractor shall maintain this insurance:

(a) Up to the date and time of Practical Completion of the Contract Works or of the relevant Separable
Portion; or

(b) In the case of any portion of the Contract Works of which the Principal takes occupancy under
10.7.2, until the date and time of such occupancy; and
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(c) Forany act or omission of the Contractor arising out of the performance of the Contract Works after
Practical Completion or after the Principal’s occupation under 10.7.2 until the issue of the Final
Completion Certificate.

8.3.5
The insurance shall cover loss or damage to the property insured but may exclude:

(a) An excepted risk under 5.6.6;

(b) Loss or damage for which the Contractor is not liable under 7.1.2;

(c) The Cost of remedying loss or damage caused by defective Materials, workmanship, or design,
electrical or mechanical breakdown, wear and tear, or gradual deterioration. This exclusion shall
be limited to the defective items in the Contract Works or Materials, but the insurance shall extend
to other insured items which are consequently lost or damaged;

(d) Liability of the Contractor for liquidated damages; and

(e) Any risk, or any loss or damage not covered by reason of a term or condition of insurance which is
approved by the Principal under 8.2.1.

8.4 Contractor-arranged Plant insurance
Where required by the Specific Conditions, the Contractor shall insure:

(a) Those items of Plant on the Site which are critical to the performance of the Contract Works and
are identified in the Specific Conditions; or

(b) Each item of Plant on the Site having a current market value of more than the sum stated in the
Specific Conditions.

8.5 Contractor-arranged public liability insurance
8.5.1

Where the Contractor is identified in the Specific Conditions as being the party responsible to effect
public liability insurance, the Contractor shall, without limiting its obligations under 5.7 and 7.1, effect
public liability insurance in the names of the Principal and the Contractor, for an amount not less than
that stated in the Specific Conditions, to indemnify the Principal and the Contractor against legal liability
to third parties for damage, loss, or injury caused by any act or omission of the Contractor arising out
of the performance of the Contract Works. The insurance shall also include cover for:

(a) The Contractor’s legal liability arising out of the performance of the Contract Works for damage,
loss, or injury to the Principal and to the Principal’s property, other than to the Contract Works and
existing property to be insured under 8.3 or 8.8;

(b) Liability arising out of vibration, weakening, or removal of support;

(c) Product liability insurance; and

(d) Liability arising from the use of construction machinery, including hired Plant, except when being
used as a motor vehicle as defined in the Land Transport Act.

8.5.2

The Contractor shall effect motor vehicle third party insurance against legal liability to third parties
arising from the use of any motor vehicle belonging to or under the care, custody, or control of the
Contractor in connection with the execution of the Contract Works. The term ‘motor vehicle’ shall include
any item of Plant which is licensed or required by law to be licensed as a motor vehicle. The insurance
shall be for the minimum amount stated in the Specific Conditions.

8.5.3

The Contractor shall maintain the insurances under 8.5 until the issue of the Final Completion
Certificate.

8.54
The insurances under 8.5 may exclude:

(a) An excepted risk under 5.6.6;

(b) Damage, loss, or injury for which the Contractor is not liable under 7.1.2;

(c) Liability of the Contractor for liquidated damages; and

(d) Any risk, or any loss or damage not covered by reason of a term or condition of insurance which is
approved by the Principal under 8.2.1.

8.6 Contractor-arranged professional indemnity insurance
8.6.1

Where required by the Specific Conditions, the Contractor shall, without limiting its obligations under
5.1.3, 5.2, 5.7, and 7.1, effect professional indemnity insurance for Contractor’s design in the name of
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the Contractor, for an amount not less than that stated in the Specific Conditions for any one claim or
series of claims arising out of the same occurrence and an amount in the aggregate.

8.6.2

Without limiting the Contractor’s obligations, where the Contractor is required to provide professional
indemnity insurance and engages a Subcontractor for the design of a specific part of the Contract
Works, the amount of professional indemnity insurance to be provided by the Contractor for the design
undertaken by that Subcontractor may be sub-limited to the amounts stated in the Specific Conditions
for the design of that specific part of the Contract Works.

8.6.3
The Contractor shall maintain this insurance by means of:

(a) Annual renewable policies from the Date of Acceptance of Tender up to the date and time of Final
Completion of the whole of the Contract Works, and thereafter for a further 6 years; or
(b) A single policy for the full period referred to in (a).

8.6.4
The insurance may exclude:

(a) Loss or damage for which the Contractor is not liable under 7.1.2;

(b) Liability of the Contractor for liquidated damages;

(c) Risks and property damage for which cover has been provided under 8.8 and 8.9; and

(d) Any risk, or any loss or damage not covered by reason of a term or condition of insurance which is
approved by the Principal under 8.2.1.

8.7 Principal-arranged insurances — General
8.7.1
The insurance under 8.8 and 8.9 shall cover loss, damage, or liability but may exclude:

(a) An excepted risk under 5.6.6;

(b) The Cost of remedying loss or damage caused by defective Materials, workmanship or design,
electrical or mechanical breakdown, wear and tear, or gradual deterioration. This exclusion shall
be limited to the defective item in the Contract Works or Materials, but the insurance shall extend
to other insured items which are consequently lost or damaged; and

(c) Liability of the Contractor for liquidated damages.

8.7.2

The insurance under 8.8 or 8.9 may, in addition to the exclusions under 8.7.1, be subject to any
deductible, or extraordinary exclusions, conditions, warranties, or endorsements provided under the
policy of which notice has been given in the Specific Conditions.

8.7.3

If the Principal is in default of its obligations under 8.7, 8.8, or 8.9, the Contract Administrator shall by
Instruction under 6.8 suspend the Contract Works until the default is remedied. The Contractor may,
after notifying the Principal in writing, arrange or keep in force the insurances required, and the
suspension shall thereupon cease. The Contractor may pay any unpaid premiums and recover the
amount from the Principal.

8.74

The insurances under 8.8 and 8.9 may be in the form of an annual policy, provided the policy is renewed
or replaced so that the insurance cover remains in force for the periods required by 8.8.4 and 8.9.3,
respectively.

8.7.5

The Principal shall, before the commencement of the Contract Works, deliver to the Contractor
information forms confirming that all the insurances required by the Specific Conditions are in force.
The information forms shall be from insurers or insurance brokers named in the Contract or approved
by the Contractor, with such approval not to be unreasonably withheld. The information forms shall be
in the form set out in Schedule 9 and Schedule 12 as appropriate.

8.7.6

Whenever required by the Contractor, the Principal shall provide to the Contractor the policy or policies
and either the receipts for payment of the current premiums or certificates of currency.
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8.7.7

Where any insurance policy provided by the Principal does not cover risks or liabilities to the satisfaction
of the Contractor, the Contractor may arrange at its expense, and in its name only, additional or other
insurance.

8.8 Principal-arranged construction insurance
8.8.1

Where the Principal is identified in the Specific Conditions as being the party responsible to effect
construction insurance, the Principal shall effect construction insurance in the names of the Principal,
the Contractor, and Subcontractors for the Contract Works (including Temporary Works) and the
Materials which are in the care or possession of the Principal, the Contractor, or any Subcontractor
within New Zealand or in transit from elsewhere in New Zealand, for the sums insured or percentages
as stated in 8.3.3.

8.8.2

Where the Contract Works are in the nature of additions, alterations, repairs, or maintenance to an
existing structure, or where the Contract Works are in the vicinity of another structure in the care of the
Principal, the Principal shall effect insurance under 8.8.1 and shall include cover for the replacement
values nominated in the Specific Conditions in respect of:

(a) The existing structure;
(b) Other structures in the vicinity; and
(c) Any contents which are owned by the Principal and contained within the existing or other structures,

in each case as identified in the Specific Conditions.
8.8.3

In complying with its obligations under 8.8.1 and 8.8.2, the Principal may effect a separate insurance
policy or a series of insurance policies giving the same level of indemnity to the Contractor and
Subcontractors as if they were insured under a construction insurance policy under 8.3, plus the
additional cover required under 8.8.2.

8.8.4

The Principal shall maintain this insurance to cover loss or damage to the property insured from the
commencement of the Contract Works:

(a) Up to the date and time of Practical Completion of the Contract Works or of the relevant Separable
Portion; or

(b) In the case of any portion of the Contract Works of which the Principal takes occupancy under
10.7.2, until the date and time of such occupancy; and

(c) Forany act or omission of the Contractor arising out of the performance of the Contract Works after
Practical Completion or after the Principal’s occupation under 10.7.2 until the issue of the Final
Completion Certificate.

8.8.5

The insurances arranged by the Principal under 8.8.1 may contain a provision that claims proceeds
shall only be payable by the insurer to the Contractor if the Independent Certifier has certified that the
reinstatement of, or repairs to, the Contract Works, or any part thereof including loss or damage to any
Materials, has been completed in accordance with the Contract. That provision may provide that:

(a) It shall not apply to any portion of proceeds that the Contractor is entitled to receive under the
relevant policy irrespective of the progress in the reinstatement of the Contract Works; and

(b) Such proceeds are to be progressively paid to the Contractor on a Monthly basis in respect of the
reinstatement or repairs to the Contract Works that have been undertaken.

8.9 Principal’s option to insure public liability
8.9.1

Where the Principal is identified in the Specific Conditions as being the party responsible to effect public
liability insurance, the Principal shall effect public liability insurance for an amount not less than the
amount stated in the Specific Conditions, in the names of the Principal, the Contractor, and
Subcontractors, to indemnify each of them against legal liability for damage, loss, or injury (including
loss of use of property, whether damaged or not) caused by any act or omission by any of them in the
course of carrying out the Contract Works. The insurance shall not cover legal liability for damage which
is covered by the insurances under 8.3 or 8.8.
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8.9.2
The insurance required under 8.9 shall also include cover for:

(a) The Contractor’s legal liability arising out of the performance of the Contract Works for damage,
loss, or injury to the Principal and to the Principal’s property, other than to the Contract Works and
existing property to be insured under 8.3 or 8.8;

(b) Liability arising out of vibration, weakening, or removal of support;

) Product liability insurance; and

(d) Liability arising from the use of construction machinery, including hired Plant, except when being
used as a motor vehicle as defined in the Land Transport Act.

8.9.3

The Principal shall maintain this insurance from the commencement of the Contract Works until the
issue of the Final Completion Certificate.
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9 VARIATIONS AND CONTRACT PRICE ADJUSTMENTS

9.1 Variations permitted
9.1.1

The Contract Administrator may Instruct any Variations to the Contract Works within the scope of the
Contract that:

(a) Increase or decrease the quantity of any work;

(b) Omit any work;

(c) Change the character or quality of any Material or work;

(d) Require additional work to be done; or

(e) Change the level, line, position, or dimensions of any part of the Contract Works.

9.1.2

The Contract Administrator may Instruct changes to the order in which the work is to be carried out.
Any such Instruction shall be a Variation.

9.1.3
The Contract Administrator shall not, without the approval of the Contractor, Instruct any Variation:

(a) Tothe Contract Works after the issue of the Practical Completion Certificate for the Contract Works;
or

(b) To any Separable Portion after the issue of the Practical Completion Certificate for that Separable
Portion.

9.1.4

The Contractor shall carry out and comply with any Variation Instructed under 9.1 unless within 10
Working Days of receiving the Instruction the Contractor notifies the Contract Administrator that the
Variation would adversely affect the ability of the Contract Works to comply with:

(a) the Principal’'s Requirements;
(b) the Consents under 5.13; or
(c) any warranties or guarantees required by the Contract.

Within 10 Working Days following receipt of any such notice, the Contract Administrator shall cancel,
confirm, or vary the Instruction. The Contractor shall carry out and comply with any confirmed or varied
Variation Instructed under 9.1.4.

9.1.5
The value of Variations shall be added to or deducted from the Contract Price.
9.2 Notice of Variation

9.2.1

The Contractor shall not vary the Contract Works without a written Instruction from the Contract
Administrator.

9.2.2

Where an Instruction is given by the Contract Administrator and is not expressly stated to be a Variation,
and the Contractor considers that the Instruction involves a Variation, the Contractor shall within 20
Working Days or as soon as practicable thereafter give written notice to the Contract Administrator to
that effect.

9.23

Where the Contractor considers any matter which is not described in 9.1 should be treated as a
Variation, the Contractor shall within 20 Working Days of becoming aware of the matter or as soon as
practicable thereafter give written notice to the Contract Administrator to that effect.

9.24

Following receipt of notice under 9.2.2 or 9.2.3, the Contractor and the Contract Administrator shall
endeavour to agree if the Instruction or matter involves a Variation. The Contract Administrator shall
issue an Instruction within 10 Working Days of any agreement being reached.

9.2.5

Failing agreement between the Contractor and the Contract Administrator as to the Contractor’s
entittement to any Variation, the Independent Certifier shall Decide whether or not the Contractor is
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entitled to a Variation. Either party may, before reaching agreement under 9.2.4, request the
Independent Certifier to make such Decision. The Independent Certifier shall make such Decision within
20 Working Days or as soon as practicable thereafter of a request. The Independent Certifier shall
notify the parties of their Decision including reasons.

9.3 Valuation of Variations
9.3.1

Wherever practicable, Variations shall be valued before the work involved is commenced, but any failure
to do so shall not invalidate the Variation.

9.3.2

The Contractor shall notify the Contract Administrator with a copy to the Independent Certifier of the
proposed value of any Variation within 20 Working Days or as soon as practicable following receipt of
any Variation Instructed under 9.1 or any confirmation from the Contract Administrator under 9.2.4 or
9.2.5. The Contractor’s notice shall include sufficient details to allow the Contract Administrator to
assess the value of the Variation for the purposes of reaching agreement under 9.3.4.

9.3.3

Where the valuation of the Variation requires that the work be measured, the Contract Administrator
shall, unless agreed otherwise, measure the work and notify the Contractor of the measurement. The
Contractor and the Contract Administrator shall each provide to the other without undue delay such
evidence as may reasonably be required to establish the correctness of all relevant quantities and Costs
and the effect on the programme and shall exchange their respective calculations and estimates of the
value of the Variation.

9.3.4

The value, if any, of each Variation shall as far as possible be reached by agreement in writing between
the Contractor and the Contract Administrator. The Contract Administrator shall issue an Instruction
within 10 Working Days of any agreement being reached.

9.3.5

Where the Contractor and the Contract Administrator have not agreed the value of the Variation, or
where the Contractor has not proposed a value within a reasonable time after the expiry of the 20
Working Day period under 9.3.2, then:

(a) The value shall be Decided by the Independent Certifier in accordance with 9.3; and
(b) The Decision shall include reasons and, where applicable, the basis for the calculation for any
difference between the value proposed by the Contractor and the Decision.

9.3.6

Where the Contract includes a Schedule of Prices which contains prices or rates applicable to the
circumstances and nature of the work, or part of the work, the Base Value shall be determined by
applying those prices or rates.

9.3.7

Where the Schedule of Prices contains prices or rates which are not directly applicable, but which have
a sufficient relationship to the Variation for it to be reasonable for new prices or rates to be derived from
them, having regard to the matters referred to in 9.3.8, the Base Value shall be determined by applying
such derived prices or rates.

9.3.8

Where there is no Schedule of Prices or where there is no applicable item in the Schedule of Prices
and it would not be reasonable to derive new prices or rates under 9.3.7 by reason of the Variation:

(a) Not being similar to the original work;

(b) Having to be executed under conditions different from those applying to the original work;

(c) Having to be undertaken at a time which affects the Cost of the work; or

(d) Involving quantities increased or decreased from the original work or from the scheduled quantities,

then the Base Value shall be determined on the basis of Net Cost.
9.3.9

To the extent that the Base Value has been determined under 9.3.6 or 9.3.7 it shall be deemed to
include full allowance for:
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(a) All Preliminary & General except that covered under 9.3.12, 9.3.15, and 9.3.16, unless the Specific
Conditions state that the prices and rates in the Schedule of Prices are exclusive of Preliminary &
General, in which case 9.3.10 shall apply; and

(b) All Margin except that covered under 9.3.12, 9.3.15, and 9.3.16, unless the Specific Conditions
state that the prices and rates in the Schedule of Prices are exclusive of Margin, in which case
9.3.11 shall apply.

9.3.10

For Preliminary & General, where the Specific Conditions state that the prices and rates in the Schedule
of Prices are exclusive of Preliminary & General or where 9.3.8 applies, there shall be added to the
Base Value an allowance to cover all Preliminary & General (except that covered under 9.3.12, 9.3.15,
and 9.3.16). This allowance shall be determined as follows:

(a) Subject to 9.3.13, where the Specific Conditions or Schedule of Prices nominate a percentage for
Preliminary & General, the percentage so nominated shall be used; or

(b) Where no percentage is nominated, a reasonable allowance shall be used; and

(c) To the extent the prices or rates in the Schedule of Prices include allowance for Preliminary &
General, no allowance shall be added.

9.3.11

For Margin, where the Specific Conditions state that the prices and rates in the Schedule of Prices are
exclusive of Margin, or where 9.3.8 applies, there shall be added to the Base Value as increased under
9.3.10 a percentage to cover all Margin (except that covered under 9.3.12, 9.3.15, and 9.3.16). This
percentage shall be determined as follows:

(a) Subject to 9.3.13, where the Specific Conditions or Schedule of Prices nominates a percentage for
Margin, the percentage so nominated shall be used; or

(b) Where no percentage is nominated, a reasonable percentage shall be used; and

(c) To the extent the prices or rates in the Schedule of Prices include allowance for Margin, no
percentage shall be added.

9.3.12

For time-related Cost, where the Contractor is entitled to an extension of time by reason of the net effect
of any Variation, the Contractor shall be entitled to compensation for the time-related Cost incurred in
relation to that extension together with an allowance for Margin. To the extent that such Cost has not
been compensated in arriving at the Base Value of the Variation, it shall be determined as follows:

(a) Subjectto 9.3.13, where the Specific Conditions nominate a Working Day Rate, then such Working
Day Rate shall be used and shall be deemed to provide for time-related Preliminary & General and
Margin; or

(b) Where the Specific Conditions do not nominate such a rate, the Contractor shall be entitled to
reasonable compensation for time-related Preliminary & General and Margin; and

(c) The assessment of compensation for Cost and Margin under 9.3.12(a) or (b) shall take into account
any allowance for time-related Cost and Margin included in any amount determined under 9.3.6 or
9.3.7 or included in the evaluation of Preliminary & General and Margin under 9.3.10 and 9.3.11.
The Contractor's compensation for time-related Cost and Margin shall be the greater of the
allowance under those clauses and the amount determined under 9.3.12(a) and (b).

9.3.13

Where a percentage has been nominated under 9.3.10 or 9.3.11, or a Working Day Rate has been
nominated under 9.3.12(a), and the nature or the circumstances of the Variation are such that it would
be clearly inequitable to use the nominated percentages or rate, then a reasonable allowance or
reasonable Working Day Rate shall be used as applicable.

9.3.14

Where the Base Value is a negative figure, the amount to be deducted shall not include any allowance
for Margin or for Preliminary & General, except to the extent that the Variation reduces the Cost to the
Contractor of the Preliminary & General.

9.3.15

Where by reason of a Variation a part of the Contract Works is delayed for a period greater than the
delay, if any, to the Contract Works as a whole, and the Contractor thereby incurs time-related Cost,
the Contractor shall be entitled to reasonable additional compensation for such time-related Cost and
Margin after taking into account any allowance for time-related Costs included in the prices and rates
where the Base Value has been determined under 9.3.6 or 9.3.7 or in the evaluation of Preliminary &
General and Margin under 9.3.10 and 9.3.11.
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9.3.16

Where the Specific Conditions nominate a percentage for the processing of Variations, the Contractor
shall be paid that percentage of the value of the Variations, including for this purpose any Variations
which do not proceed. Where no such percentage is nominated, the Contractor shall be entitled to the
reasonable Cost of processing Variations, whether or not they proceed.

9.4 Daywork
9.4.1

This clause shall apply to any Variation for which applicable items do not exist in the Schedule of Prices
and that:

(a) Is of a relatively minor nature not involving significant mobilisation of additional labour or Plant, or
substantial planning and supervision;

(b) Is able to be done concurrently with other work on Site so as not to entitle the Contractor to an
extension of time; and

(c) Does not by reason of interference or disruption increase the Cost of any other part of the Contract
Works.

9.4.2

The Contract Administrator may Instruct that any Variation to which 9.4.1 applies be carried out on a
Daywork basis. The Contractor shall be paid for Daywork under the conditions and at the rates set out
in the Contract. If the Contract does not provide rates for Daywork it shall be paid on the basis of Net
Cost plus percentages as provided in 9.3.10 and 9.3.11.

9.4.3

For all work executed on a Daywork basis, the Contractor shall record on a daily basis during the
continuation of the work, in a manner acceptable to the Contract Administrator, the time spent by each
worker and each item of Plant, and the quantities of Materials used for the carrying out of the Daywork.
If the Contract Administrator agrees with the Contractor’s records, the Contract Administrator shall sign
the records (on a daily basis, if possible) and these shall be the basis of payment. If the Contract
Administrator is not available, these records shall be signed by, or on behalf of, the Contractor. One
signed copy shall be submitted with the Contractor’'s payment claim and, in such case, shall be prima
facie evidence of its content.

9.5 Unforeseen physical conditions
9.5.1

The term ‘physical conditions’ shall include artificial obstructions but shall not include weather conditions
or conditions due to weather unless those conditions occur as a result of weather away from the Site.

9.5.2

If during the Contract the Contractor encounters on the Site physical conditions which it considers could
not reasonably have been foreseen when tendering by an experienced contractor and which will in its
opinion substantially increase its Costs, the Contractor shall as soon as practicable and where possible
before the conditions are disturbed notify the Contract Administrator and confirm such notification in
writing.

9.5.3

If as a result of such conditions the Contractor proposes to claim a Variation under 9.5.4 the Contractor
shall follow such notice as soon as is practicable with details of the additional Materials, Plant, labour,
and programme of works proposed to be used, the anticipated delay to, or interference with, the
Contract Works, and an estimate of the additional payment claim.

9.54

On receipt of such notice from the Contractor, the Contract Administrator shall forthwith investigate the
conditions and after discussion with the Contractor shall confirm whether or not the conditions are such
as the Contractor has notified under 9.5.2. To the extent that the conditions notified could not reasonably
have been foreseen by an experienced contractor and will substantially increase the Contractor’s Costs,
the effect of the conditions notified shall be treated as a Variation.

9.6 Cost fluctuations
9.6.1

A Cost fluctuation adjustment shall be paid in accordance with the provisions of Appendix A, unless
otherwise provided in the Specific Conditions.
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9.6.2

Claims for Cost fluctuation adjustments in accordance with 9.6 may be submitted by the Contractor
within each payment claim and a detailed summary of all such adjustments shall be submitted with the
Final Account.

9.7 Provisional Sums
9.71

Where Provisional Sums have been provided, these are for work (the general scope of which is set out
in the Contract) which the Contract Administrator may require to be executed by the Contractor. Such
works shall be undertaken only on the Instructions of the Contract Administrator and as provided below.

9.7.2
The inclusion in the Contract of any Provisional Sum shall not:

(a) Confer on the Contractor or its Subcontractor the right to perform the work to which the sum relates,
or to have the work performed by a Nominated Subcontractor; or
(b) Confer on the Principal the right to carry out the work or to have it carried out by others.

9.7.3

The amount payable to the Contractor in respect of work covered by a Provisional Sum shall be varied
by the substitution for the Provisional Sum for the value of the work so executed and shall be valued as
a Variation.

9.74

Where the scope of the Contract Works covered by a Provisional Sum Instructed by the Contract
Administrator changes beyond what an experienced Contractor could reasonably have foreseen at the
time of tendering, then the change in scope shall be treated as a Variation.

9.8 Provisional Items
9.8.1

Where Provisional Iltems have been provided for individual elements of work, with rates against nominal
quantities in the Schedule of Prices, the provisions of 9.8.2 shall apply.

9.8.2

The amount payable to the Contractor in respect of work covered by a Provisional ltem shall be
calculated according to the measured quantity of the work, as calculated by the Contract Administrator,
at the rate set out in the Schedule of Prices. Failing agreement between the Contractor and the Contract
Administrator as to the measured quantities or the amount payable, the Independent Certifier shall
Decide the amount payable for a Provisional Item.

9.9 Prime Cost Sums
9.9.1

Where Prime Cost Sums have been provided, these are for Materials to be supplied by the Contractor
for incorporation into the Contract Works, and for which freedom of selection by the Contract
Administrator is reserved, such sums shall be expended only on the Instruction of the Contract
Administrator.

9.9.2

The Contract Administrator may also Instruct the Contractor to obtain quotations and samples for the
Materials covered by the Prime Cost Sums and to expend the Prime Cost Sums.

9.9.3

The amount payable to the Contractor in respect of Materials covered by a Prime Cost Sum shall be
varied by the substitution for the Prime Cost Sum of both of the following:

(a) The Net Cost payable by the Contractor on the Instruction of the Contract Administrator (without
deduction of any cash discount for early payment); and

(b) A reasonable allowance for the Contractor’s Cost in relation to the Materials to which the Prime
Cost Sum relates and Margin.
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9.10 Contingency sums
9.10.1

Contingency sums may be provided for any work which may be executed by the Contractor, but the
expenditure on which is unknown at the time of calling tenders. Such sums shall be expended only on
Instruction by the Contract Administrator.

9.10.2

All work carried out under a contingency sum shall be a Variation. The contingency sum shall be
deducted from the Contract Price.

9.11 Final Account
9.11.1

The Contractor shall serve on the Independent Certifier, with a copy to each of the Principal and the
Contract Administrator:

(a) An Interim Final Acc